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PLAIN LANGUAGE

Flimsy claims for legalese and
false criticisms of plain language:
A 30-year collection (Part 2)

BY JOSEPH KIMBLE

Author’s note: Last month, | addressed five flimsy claims and six
false criticisms. This month, | continue with 19 more false criticisms.
As | said last month, my responses to the criticisms are necessari-
ly short because there are so many. More detailed responses are
available in the cited sources. Readers will perhaps forgive the
many citations to my own books, but | have been answering these
claims and criticisms for a long time (including in this column, as
far back as May 1990).

CONSTRICTED VIEWS OF PLAIN LANGUAGE
12. “Typically, there are lists of 10 or 12 [plainlanguage] rules.”’

Actually, there are dozens of guidelines (not rules), and they
are flexible and varied.? Just because you can find top-10 lists,
say, of especially important guidelines doesn’t mean that that's
all there are.

13. “[P]lain language . . . often requires compressing what might
be a complex policy into a small number of words.”?

Plain language doesn't require fewer words, but that will usually
be the result.4

14. Advocates “command that short sentences be used.”>
We don't “command.” We typically say to prefer short and

medium-length sentences. Or we say to break up long sen-
tences. I'm waiting for critics to put forward an ultralong legal

sentence that can’t be turned into a list or otherwise broken up.¢
And by the way, research does show that as sentences increase
in average length, they increase in difficulty for readers.”

15. Advocates have a rule to address readers as you in statutes.®

Again, there’s no such “rule.” Rather, we recommend using
you in consumer documents — including regulations — when
it works. Doing so engages readers by putting them directly
info the picture.®

16. “The most damaging Plain Language rule is to write only
words that are commonly used by laypeople in ordinary
speaking and writing.”1°

Says who? Every reputable advocate makes it emphatically
clear: use a longer, less familiar word if you think it's more
precise or accurate, or you have a good stylistic reason.'!

17. The plain-language movement “has degenerated into a
verbal witch hunt . . . in which the goal seems to be to
.. . attack harmless phrases in any legal writing with the vigor
of Moses crushing the golden calf.” The time it takes to compre-
hend a few extra words is trivial.'2

Phrase-crushers2 Us? It's true that some advocates have taken
aim at particular words and phrases, mostly as a kind of spur
to action. But vocabulary is just one part of the push for plain
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language. (See #12.) And just because we offer lists of alter-
natives to wordy phrases and inflated diction doesn’t mean
that we insist on the alternatives (see #16), although some are
worse — more clumsy and stodgy — than others. Finally, while
a few extra words here and there won’t matter, the cumulative
effect of a lot of extra words surely will."?

18. For advocates, clarity is measured by readability formulas.

In the 1980s, many states in the U.S. passed insurance regulations
that did incorporate readability formulas. But advocates know, and
have repeatedly said, that they are only one way of assessing clari-
ty — or, more accurately, lack of clarity.' User testing is, of course,
the gold standard for public documents — when it's possible.

OTHER DISTORTIONS AND MISCONCEPTIONS

19. Advocates believe that “it is more important to be clear . . .
than to be accurate.”'

Utter nonsense. We may not always say or emphasize that plain
language doesn’t change the meaning — because we take the
need for accuracy as blindingly obvious. What's more, clarity
and accuracy are complementary — not competing — goals. By
striving for clarity, you invariably improve accuracy. '

20. Plain language generates errors. lt's not accurate or precise.!”

Here we have the illegitimate offspring of #19. Here is the great
myth that traditional style is precise and plain language isn't. Actu-
ally, plain language is more precise than legalese and officialese.
It brings error and ambiguity and confusion to light.'® How many
projects and examples does it take to prove that? Critics love to
dig up a possible mistake or uncertainty in some piece of a plain-
language document. They would be quite deflated if they applied
the same scrutiny fo old-style documents.'? Down would go the claim
for greater certainty in those documents — and with it a prime ex-
cuse for drafting deficiencies that are manifest and manifold.?

21. “A concept expressed in plain language will not always
carry a clear and unambiguous meaning. . . . Some words
are designedly imprecise and permit of a subjective interpre-
tation by a third party such as a judge. Examples . . . are:
satisfactory, necessary, fair, reasonable, and viable."?'

We know, and we don’t suggest replacing terms like those (ex-
cept maybe viable). We perfectly understand that language is full
of vague terms. Some may benefit from a litlle more explanation,
and some may not. But they do not render a document unplain.
(Ambiguity, by the way, is something else; those terms above are
not ambiguous.)?
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22. “Most of the advocates are not professional drafters but aca-

demics and others who may never have draffed a bill.”?

That would be news to the more than 2,500 members of the
Commonwealth Association of Legislative Counsel — a group
that, according to a past president, “has helped promote
plainer drafting across the world.”?* Another expert drafter
said recently that “the writing of laws has substantially im-
proved over the last 30 years from a plain language perspec-
tive” (although not, sadly, in the U.S. federal government).?’
In short, a good many professional drafters have taken plain
language to heart.

23. Advocates believe that citizens read statutes and that everyone

has a right to understand them.?¢

Not exactly. We know that statutes are used by many people —
such as administrators and small-business owners — who are not
lawyers, and we think that drafters should make them intelligible
to the greatest possible number of potential readers, especially
those who are directly affected. Shouldn't people who want or
need to read laws be able to understand them without travail
(or having to pay someone else to explain them)2?” At the same
time, though, advocates should have reasonable expectations
and measure success in terms of the great majority of readers.

24. The primary audience for our laws is lawyers. We should con-

centrate on making them clear to lawyers.?8

In most instances, | think it's arguable whether there is — or
should be — a great difference between making laws clear to
lawyers and citizens, except perhaps for the occasional use of
technical terms. (See #3 in Part 1.) Besides, if you strive to make
statutes as clear as possible to lawyers, you'll probably make
them clear to most other literate citizens.?? And in any event,
the traditional style of legislative drafting hasn't exactly been
successful in making statutes clear even to lawyers.

25. The way to make statutes clear to citizens is to provide separate

explanatory guides.®°

Why shouldn't the law be as clear as possible to begin withe
Why make this an either/or choice??'

26. Readers expect to see legalese and officialese in those kinds

of documents.

If so, then shame on the writers who have conditioned readers
to expect it. Readers detest complexity and overwhelmingly pre-
fer plain language.®?
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27. “Plain style is
than other styles.”*® “The rules for employing Plain English
remain a grab bag of [unsupported] admonitions.”3*

no[t] more consistently effective .

The case studies prove otherwise: readers strongly prefer plain
language in public and legal documents, understand it better
than bureaucratic and legalistic style, find it faster and easier
to use, are more likely to comply with it, and are more likely
to read it in the first place.?® As for all the individual plain-
language guidelines, there is considerable research to support
the validity of those that have been studied.*

28. Plain language is dull and drab, it dumbs down, it's simplemind-
ed, efc. We advocate “the writing style of a fourth grader.”?”

And legalese is scintillating and eloquent, righte (We're back
where we started.) People don't read a contract or a phone bill
for fun. And they are delighted if — contrary to expectations —
it's easy to understand. What's more, plain language can, in
the right context, be lively and expressive. It has a long literary
tradition.®®

29. Advocates “assume that all writing is the same. That's moronic.
Elizabethan sonnets are not written like telephone directories.”3°

So absurd that it doesn’t deserve a response.
30. Anybody can write in plain language. It's easy.

If that were true, you'd see a lot more of it. Writing clearly and
plainly and directly just looks easy. Only the best minds and
best writers can accomplish it — writers who have taken stock
and freed themselves from the bad habits that plague profes-
sional writing everywhere.

Reprinted from Volume 19 of The Scribes Journal of Legal Writing
(2020).

Joseph Kimble taught legal writing for 30 years at Cooley
Law School. His fourth and latest book is Essentials for Drafi-
ing Clear Legal Rules (with Bryan Garner). He is a senior editor
of The Scribes Journal of Legal Writing, editor of the Redlines
column in Judicature, and a drafting consultant on all federal
court rules. He led the work of redrafting the Federal Rules
of Civil Procedure, Federal Rules of Evidence, and Michigan
Rules of Evidence. In 2023, he won a Roberts P Hudson
Award from the State Bar of Michigan. This year, he won the
Golden Pen Award from the Legal Writing Institute.
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