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racing the legislative history of
federal acts is made more dif-

T

bigger parcels for passage. Budget legisla-

ficult with the modern pro-
pensity to package laws into

tion—as well as criminal, social benefit, and
education law—is voted on in thousand-
plus page bundles in an attempt to attract
the approval of opposing forces. Despite the
fact that federal legislative history is tradi-
tionally well documented, untangling dis-
parate measures from the whole is easier
said than done.

The Elder Justice Act was passed as part
of the Patient Protection and Affordable
Care Act' in 2010 and comprises only 22
pages of the 1,024-page measure. Its in-
clusion in the Affordable Care Act was the
final step of a process that began 10 years
earlier with conversations among U.S. Sen-
ate staffers, particularly those of Senator
Charles Grassley of Iowa, centering on nurs-
ing home issues. Marie-Therese Connolly,
who is credited with being the chief archi-
tect of the Elder Justice Act while at the De-
partment of Justice,” compared the expan-
sion of awareness that occurred with the
passage of the federal Child Abuse Preven-
tion and Treatment Act in 1974 and the Vio-
lence Against Women Act in 1994 with the
relative lack of it in the area of elder abuse.
The establishment of Adult Protective Serv-
ices in the mid-1970s under Title XX of the
Social Security Act resulted in block grants
to states but uneven administration across
jurisdictions. Throughout the 1980s and "90s,
the elder population increased but relative
funding declined.?

Supporters of legislation to improve per-
ception of the problem and enforcement in
the area of elder abuse in the early 2000s had
several goals: establishing bipartisan sup-
port from the outset, learning from previous
anti-abuse legislation, and building a solid
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foundation of research and education to
inform policymaking. The original cospon-
sors included Senators John Breaux, Orrin
Hatch, Max Baucus, and Rick Santorum.*

With such broad support across the po-
litical spectrum, the Elder Justice Act was
introduced in 2002. Disappointingly, S. 2933
was referred to the Senate Finance Com-
mittee and died there. The identical legisla-
tion, S. 333, was introduced in 2003 and suf-
fered the same fate. By the time the Elder
Justice Act was reintroduced in 2005, bipar-
tisan support was still strong; S. 2010 was
reported out of committee and H.R. 4993
was sent to the Select Committee on Edu-
cation but failed to go to a vote. In 2007, we
saw the simultaneous introduction of House
and Senate bills—H.R. 1783 and S. 1070; de-
spite this, the 110th Congress was also un-
successful in passing the Elder Justice Act.
A few of the provisions of the original 2002
legislation wound up in the 2006 reauthori-
zation of the Older Americans Act> because
of the efforts of dedicated advocates.

The prevailing version of the Elder Jus-
tice Act in 2009 was the Senate version
(S. 795) as marked up in the Finance Com-
mittee. Max Baucus, then committee chair
and one of the main promoters of the legis-
lation which ultimately became the Afford-
able Care Act, agreed to include the Elder
Justice Act as part of the Affordable Care
Act. The final version differs from the 2002

S. 2933 in an important respect: it leaves
out the criminal and civil justice aspects of
the law in recognition that elder abuse is a
“multifaceted” problem that requires fund-
ing at all levels.®

The main provisions of the Elder Justice
Act, which amends Title XX of the Social
Security Act, include:

e Establishment of an Elder Justice Coor-
dinating Council within the Office of the
Secretary of Health and Human Services.
The purpose of the council is to make
recommendations to the secretary con-
cerning abuse, neglect, and exploitation
of the elderly and to coordinate Health
and Human Services activities in this
arena. In addition, grants are authorized
to support state and local governments
for adult protective services projects.

e Authorization to award grants to states for
long-term care ombudsman programs.

e Establishment of a National Training In-
stitute by the secretary to target the im-
provement of response to urgent com-
plaints about long-term care facilities,
among other activities.

e Creation of grants supporting forensic
centers in the development of method-
ologies to determine whether abuse or
neglect has occurred.

1,024-page measure.

The Elder Justice Act was passed as part of
the Patient Protection and Affordable Care Act
in 2010 and comprises only 22 pages of the




e A requirement for owners, operators,
employees, managers, agencies, or con-
tractors of long-term care facilities re-
ceiving at least $10,000 in federal funds
to report any reasonable suspicion of
crimes against residents to local law en-
forcement and the secretary. In addition,
penalties for nonreporting and retalia-
tion are established.

e Authorization for a study on a national
nurse-aide registry and linking a registry
to national and state background checks
on direct-care employees.

e Promulgation of rules and guidelines to
assist research in the area of elder abuse
and exploitation.

Despite the general acknowledgement
that the Elder Justice Act is the first com-
prehensive national legislation enacted on
elder abuse, four and a half years after its
passage, the $626 million authorized for
four years of grants and programs under
the act has not been appropriated. A 2011
Government Accountability Office report to
the chairman of the Senate’s Committee on
Aging’ contained the following statement:

While the federal government provides
some information on effective interven-
tions and appropriate outcomes in elder
abuse cases, states noted that it is not suf-
ficient given the growing demand for
APS services and the increasing com-
plexity of APS cases and more is needed

in these areas.?

In June 2012, possibly in part as a re-
sponse to the discussion surrounding the
Elder Justice Act and the proposed Elder
Abuse Victims Act, a 10-bill package on the
protection of the elderly and vulnerable
adults that originated in the Michigan Sen-
ate became law. The legislation is 2012 Pub-
lic Acts 168-177 and includes:

e Enhanced felony penalties for embezzle-
ment from a vulnerable adult as well as
fraudulently obtaining a signature. The
sentencing guidelines are also amended.

e An alert act to inform law enforcement
and broadcasters when a vulnerable adult
is missing.
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e A requirement to develop a state model
protocol for the investigation of vulner-
able adult abuse cases.

e As a parallel to the Elder Justice Act,
amendment of the Public Health Code
to require nursing home employees and
others to report reasonable suspicion of
vulnerable adult and elder abuse.

e Amendment of the Estates and Protected
Individuals Code to prevent a person
from benefitting from the estate if con-
victed of abuse of the decedent. The
amendment requires incapacitated indi-
viduals to be informed of rights in writ-
ing, among other provisions.

e Consent for county medical examiners
to establish vulnerable adult death re-
view teams.

¢ Amendment of the Elder Justice Act to ex-
tend to vulnerable adults’ special accom-
modations in certain court proceedings.

e Amendment of the Code of Criminal
Procedure to specify that a magistrate
could not refuse to accept a complaint
alleging a crime against a vulnerable
adult on the grounds that the complaint
is signed by an individual other than
the victim. m
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