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Indemnity under Michigan law

Michigan law recognizes three types of indemnity: common-
law indemnification, implied contractual indemnification, and 
express contractual indemnification.2 Common-law indemnity is 
available to one whose liability to a third party arises solely as 
a result of the wrongful conduct of another (i.e., liability arises 
vicariously or by operation of law).3 It exists “only where a claim-
ant alleges and proves that he is without personal fault, that he is 
not the best suited to insure preventive measures and that his 
negligence, if any, was only passive negligence.”4 Put differently, 
a party has no claim for common-law indemnity if it is subject 
to a claim of active negligence.5

Implied indemnity arises from “a special relationship between 
the parties or a course of conduct whereby one party undertakes 
to perform a certain service and impliedly assures indemnifica-
tion.”6 Something more than a commercial transaction is necessary 
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A ttorneys practicing com-
mercial litigation in Mich-

igan, particularly within the 
automotive industry, may find 
themselves presented with the 
following scenario. You receive 
a phone call from your client—
either an original equipment 
manufacturer or one of its sup-
pliers—advising you that an old 
product line, which has been 
out of production for more than 
four years, is being recalled be-
cause it contains a part alleged 
to be defective. Facing signifi-
cant recall costs (e.g., notice to 
customers, accelerated produc-
tion of replacement parts, and 
storing recalled parts for evi-
dence in future proceedings) and the expense of defending per-
sonal injury and property loss actions concerning the recalled 
part, the original equipment manufacturer is demanding reim-
bursement from the Tier 1 supplier who sold the allegedly defec-
tive part who, in turn, is demanding reimbursement from its sup-
pliers. Your client tells you it is exploring its business options, but 
wants to negotiate from a position of strength. Your client has 
turned to you for advice regarding its legal options in the event 
its current negotiations fail.

Given that the product being recalled has been in the stream 
of commerce for more than four years, you recognize your client’s 
options are limited. For example, claims for breach of express or 
implied warranties are likely time-barred.1 Indemnification may 
be your client’s only option. This article addresses the circum-
stances under which indemnification may be an option as well as 
the legal defenses you should anticipate from your opposition so 
your client can maximize its financial recovery.
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Legal defenses to an express 
contractual indemnity claim

Before you and your client file a lawsuit for breach of an in-
demnity contract, you should be prepared to address and over-
come at least three legal challenges to your claim: notice, the 
statute of limitations, and claim accrual.

Notice

For sales contracts, Michigan law requires that a buyer pro-
vide its seller with notice in order to preserve its right to seek any 
remedy under the contract,15 including the right to indemnity. In 
American Bumper & Manufacturing Company v Transtechnology 
Corporation,16 the Michigan Court of Appeals held that claims for 
express contractual indemnity based on a contract for the sale 
of goods are absolutely barred if the plaintiff fails to provide the 
defendant with proper notice of the claims against it within a 
reasonable time:

To the extent that plaintiff argues that the “any remedy” lan-
guage [in MCL 440.2607] applies only to any remedy under the 
UCC and does not include its claims of express and implied in-
demnification, we disagree. MCL 440.1201(34) broadly defines 
“remedy” as “any remedial right to which an aggrieved party 
is entitled with or without resort to a tribunal.” Further, MCL 

to generate the “special relationship” to 
support an implied indemnity claim.7 An 
example may be found in Hill v Sullivan 
Equipment Company.8 In Hill, the Mich-
igan Court of Appeals held that a third-
party plaintiff had adequately pleaded 
a claim for implied indemnity by alleg-
ing that the third-party defendant had 
not only rejected a proposed protective 
cover for the machine that injured the 
plaintiff, but also had situated the equip-
ment such that the protective cover was 
inaccessible to workers operating the 
machine: “[B]y expressly rejecting the 
proposed cover and undertaking to sit-
uate the conveyor so that it would be 
inaccessible, [the indemnitor] may have 
impliedly agreed to indemnify [the in-
demnitee] should [the indemnitee] be 
held liable for [the indemnitor’s] rejec-
tion of the cover or failure to use the machine as proposed.”9 
Like its common-law counterpart, an implied indemnity claim is 
only available to a party who is free of negligence or fault.10

Contracts containing an indemnification clause are described 
as express contracts for indemnification.11 These contracts are 
“construed in the same fashion as are contracts generally,” and 
their unambiguous terms will be enforced as written.12 Thus, 
the terms of the operative contract will dictate whether, and to 
what extent, your client has a claim for indemnification against 
its supplier(s).

Typically, contracts in the automotive industry include provi-
sions regarding indemnity, so express contractual indemnifica-
tion is likely your client’s best legal option for recovering costs in 
the scenario presented. To the extent your client designed or is 
alleged to have designed the part being recalled, common-law 
indemnity and implied indemnity may not be available simply 
because your client would struggle to prove passive negligence. 
If the contract includes a provision regarding indemnity, then 
your client may also struggle to maintain an implied indemnity 
claim because Michigan law precludes parties from pursuing 
claims based on an implied contract where an express contract 
governs their relationship.13 Of course, nothing will prevent your 
client from pleading all three indemnity claims in the alterna-
tive,14 but your strongest of the three claims will likely be express 
contractual indemnification.

FAST FACTS

A potential indemnitee cannot pursue a claim for common-
law or implied contractual indemnification unless it can 
plead and prove freedom from fault or active negligence.

A party who intends to pursue a claim for express contractual 
indemnity arising from a contract for the sale of goods should 
provide the indemnitor with notice of the claim before it  
is filed; otherwise, the would-be indemnitee risks having its 
claim dismissed for failure to abide by MCL 440.2607.

The accrual date for a claim of express contractual indemnity 
will depend on whether the contract provides for indemnifi
cation against loss or indemnification against liability.
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the Michigan Supreme Court would apply the six-year statute of 
limitations, and not the four-year period, to indemnity claims aris-
ing from sales contracts.22 The Court has not directly addressed 
this issue, but recently held that a claim for an open account re-
lated to the sale of goods is “distinct and independent from the 
underlying transactions giving rise to the antecedent debt” and, 
therefore, not subject to the four-year limitations period under 
MCL 440.2725.23 This separate and distinct analysis has been ap-
plied to indemnity claims concerning sales contracts by the major-
ity of courts addressing the issue;24 however, there is authority to 
the contrary.25 Thus, you and your client should anticipate oppo-
sition to any claim for indemnity related to transactions that are 
more than four years old.

Claim accrual

Michigan law distinguishes indemnity against loss from in-
demnity against liability. For example, in Bralko Holdings, Lim-
ited v Insurance Company of North America,26 the court held that 
an agreement to “indemnify and hold harmless [the indemnitee] 
‘from and against any losses,’” indemnified against only those 
losses actually sustained. In Melbourne v Lawn Works,27 the court 
held that an agreement to indemnify against “liability which the 
contractor may accrue” offered protection against liability and 
loss: “[B]ecause the contract provides for indemnity when liabil-
ity accrues, rather than when actual loss or damages are suffered, 
[the indemnitee] need not have suffered actual loss to trigger the 
indemnity obligation.” The court also noted that “[a]lthough the 
indemnitee has not paid the judgment, [the indemnitor] is still 
obligated to indemnify. . . .The plain language of the contract 
does not require an actual loss; [the indemnitor] therefore ac-
quired the obligation to pay when the judgment was entered 
against [the indemnitee].”28

The liability/loss distinction is important. Although a claim 
for indemnity against loss does not accrue until the indemnitee 
satisfies a judgment or settles a claim against it,29 a claim for in-
demnity against liability accrues when the indemnitee’s liability 
becomes fixed, regardless of whether the indemnitee suffers a 
loss.30 Because it is possible for liability to become fixed before 

440.2607(3)(a) also clearly states that if notice of the breach is 
not given within a reasonable time, the buyer is “barred from any 
remedy.” It does not state “any remedy under the UCC” as plain-
tiff contends. Here, the statute plainly and unambiguously states 
that notice must be given or the buyer is barred from any remedy. 
Further, the indemnification claims here should be included as 
“any remedy” where the indemnification claims are based on the 
underlying breach of warranty claims for which the buyer also 
seeks a remedy.17

What constitutes sufficient notice will depend on the facts of 
each case. Indeed, courts have interpreted the notice require-
ment differently.18 However, Official Comment 4 to MCL 440.2607 
states that notice will be sufficient if it “let[s] the seller know that 
the transaction is troublesome and must be watched.” The notifi-
cation “need only be such as informs the seller that the transac-
tion is claimed to involve a breach, and thus opens the way for 
normal settlement through negotiation.”19 Before filing a claim 
for contractual indemnity, your client should advise its supplier 
as soon as practicable that it is subject to litigation or that the par-
ties’ contract is claimed to involve a breach such that the parties 
can begin to negotiate a settlement. Failure to do so could ex-
pose your client to dismissal of its claim for lack of notice.

Statute of limitations

Under the common law, the statute of limitations for breach 
of contract is six years.20 Under the Uniform Commercial Code, 
however, claims for breach of contract are subject to a four-year 
limitations period, which begins to run at the tender of deliv-
ery.21 Federal courts applying Michigan law have predicted that 

You and your client should anticipate 
opposition to any claim for indemnity 
related to transactions that are more 
than four years old.
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entry of a final judgment, a claim for express contractual indem-
nity for liability may accrue long before the indemnitee suffers a 
loss.31 For this reason, at the outset of your engagement, you and 
your client should determine the triggering event for the indem-
nity obligation you seek to enforce.

Conclusion

Maximizing cost recovery involving older products is not a 
legal dead end. Although filing breach of warranty claims may 
not be a viable option, your client can improve its negotiating 
position in the boardroom by knowing what steps it must take 
and what challenges it must overcome to prevail on an indemnity 
claim in the courtroom. n
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