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Probate and Privilege

Why Fiduciary-Attorney Communications
May Be Vulnerable to Discovery

By Geoffrey S. Weed
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t first blush, the issue seems simple. Of course, at first

blush, many complex legal issues seem simple. The plain

language of MCR 5.117(a) states that “[a]n attorney filing
an appearance on behalf of a fiduciary shall represent the fidu-
ciary.”! From that language, one might logically conclude that the
attorney-fiduciary relationship is the same as any other attorney-
client relationship—that the rules governing attorney-client priv-
ilege remain the same whether one is representing a criminal
defendant, a civil litigant, or a trustee.

The legal reality, however, is convoluted. From the common
law, courts have recognized a fiduciary exception to attorney-
client privilege.? In the 1865 trust contest Talbot v Marshfield,’ an
English court held that a trustee could not assert attorney-client
privilege against trust beneficiaries.” The court made this decision
while reviewing the modern-day equivalent of two requests for
production of documents that ordinarily would have been privi-
leged’ The Talbot court reasoned that the trustee could not assert
the privilege because, as a fiduciary, he was obligated to provide
the beneficiaries with information regarding the trust.® The court
further reasoned that the source of the attorney’s fees prevented

assertion of the privilege; since the trustee had paid his attorney
with trust assets—assets which rightfully belonged to the ben-
eficiaries, not the trustee—how could he then hope to assert
attorney-client privilege against those same beneficiaries?”

Today, while a split of authority exists, the fiduciary exception
is alive and well in American jurisprudence.® The seminal itera-
tion of the modern exception is found in Riggs National Bank of
Washington, DC v Zimmer.® In Riggs, while acknowledging the
importance of the attorney-client privilege, the court held that
“[tlhe policy of preserving the full disclosure necessary in the
trustee-beneficiary relationship” outweighed the policy consider-
ations that justify the [attorney-client] privilege.”” The court rea-
soned that, in any event, trust beneficiaries are a trust attorney’s
real clients, going so far as to imply that a trustee cannot, without
necessarily breaching the trustee’s duties as a fiduciary, obtain
legal representation if the attorney-client privilege might later be
asserted against beneficiaries."

Since 1976, when the Riggs decision was announced, numer-
ous jurisdictions have upheld the fiduciary exception following
largely the same reasoning.'? Often, the potential harshness of



Communications to an attorney by

a fiduciary are often deemed to

be privileged if they are made in a
defensive posture relative to litigation,
but communications are not privileged
if they are made in relation to normal
administration of the trust or estate.

the exception is softened by allowing for a distinction based on
the purpose of the communication.” Communications to an at-
torney by a fiduciary are often deemed to be privileged if they
are made in a defensive posture relative to litigation, but commu-
nications are not privileged if they are made in relation to normal
administration of the trust or estate.

On the other hand, several jurisdictions have, either through
legislation or judicial decision, done away with the fiduciary ex-
ception altogether.”® The Texas Supreme Court, for instance, has
decided against the exception, reasoning that the attorney-client
privilege is just as important to the trustee-attorney relationship
as it is to any other attorney-client relationship and that the real
client is the trustee—after all, a beneficiary cannot sue his or her
trustee’s attorney for malpractice because no attorney-client re-
lationship exists.'® Likewise, since 2002, New York, Delaware,
South Carolina, and Florida have all enacted statutory schemes
that either limit or expressly eliminate the fiduciary exception.”

Unfortunately, however, the exception remains unlegislated
and largely unlitigated in the majority of jurisdictions."” In Michi-
gan, the legal authority is anything but authoritative.” In a 1990
published opinion, Steinway v Bolden,” a panel of the Michigan
Court of Appeals held unanimously that, under the Revised Pro-
bate Code, the real client of an attorney retained by the personal
representative of an estate was the estate itself, not the personal
representative.?! Although attorney-client privilege was not at issue
in Steinway, the opinion appeared to imply that Michigan would
follow the Riggs example and embrace the fiduciary exception.*

In direct response to Steinway, the Michigan Supreme Court
promulgated MCR 5.117(a), which stated that “[aln attorney filing
an appearance on behalf of a fiduciary shall represent the fidu-
ciary.”® The new rule seemingly resolved the question of the fi-
duciary exception’s fate in Michigan.?* But in 2009, the Michigan
Court of Appeals issued another unanimous published opinion,
Estate of Graves v Comerica Bank,” which presumably ignored
MCR 5.117(2).%° In Grawves, the Court of Appeals held that “when
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an attorney is retained by a fiduciary, the attorney represents both
the fiduciary and the estate.”” Since Graves was announced, how-
ever, the Court of Appeals, on its own motion, issued an order
rescinding publication of the opinion.?

While it may seem that the Graves court simply ignored MCR
5.117(a), there is another distinct possibility. The authority of the
Michigan Supreme Court to establish “rules of practice and pro-
cedure” is, of course, beyond question.” But it is also axiomatic
that “the Court is not authorized to enact court rules that ‘estab-
lish, abrogate, or modify the substantive law.’”*" Thus, the Court
in Graves, while cognizant of MCR 5.117(a), may have decided
that the court rule could not control its decision regarding the
substantive law of privilege.

Muddying things further still, the most relevant ethics opinion,
informal opinion RI-350, has left attorneys to tread water alone
in these treacherous ethical currents.*' The 2010 opinion states that
determining the identity of the client “requires an examination of
applicable substantive law, which is beyond the scope of the Com-
mittee’s charge,” and goes on to explain that the question of who
the real client is has not been conclusively decided as a matter of
law in the fiduciary-attorney context.*? Thus, probate practitioners
are left to their own devices in deciding how to deal with the
many ethical implications posed by owing duties to multiple mas-
ters, to both the trustee and the beneficiary, the personal represen-
tative, and the heir.

In the end, that is the position each attorney for a fiduciary
faces under the current state of the law. Without sufficient guid-
ing precedent or legislation, each attorney stands alone regarding

FAST FACTS

From the common law, courts have recognized
a fiduciary exception to the attorney-client
privilege that prevents a fiduciary from asserting
the privilege against beneficiaries.

Legal authority is conflicting in this area, so it
remains unclear whether the fiduciary exception
remains viable in Michigan; accordingly, attorneys
should be proactive in clarifying the exact nature
of the attorney-client relationship.

The unsettled question of the fiduciary
exception exposes probate practitioners to an
ethical dilemma: who is the attorney’s real
client—the trustee or the trust?
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the fiduciary exception. A thorough analysis of the law here re-

veals almost nothing besides a general state of disarray. There is
a split of authority in other jurisdictions, a conflict between Mich-
igan precedents, and an ethical morass that threatens to swallow
probate practitioners whole. A court rule seems to conflict with
caselaw, and there are complex questions of constitutional law and
separation of powers.? Everything is in flux, and every step the
practitioner takes across this legal landscape appears precarious.

Accordingly, when representing fiduciaries, it is imperative to
be proactive and clarify the exact nature of the attorney-client
relationship from the outset. If you will be representing the fi-
duciary only, be sure to include language to that effect in your
fee agreement or engagement letter. Also, notify the beneficiaries
in writing that you do not represent them and that they may wish
to consult independent counsel. Conversely, if you consider your
true client to be the trust or estate, be sure to inform the fidu-
ciary, include notice of that fact in your engagement letter, and
consider having the fiduciary sign an acknowledgment that you
represent the fiduciary only as an agent of the trust or estate. Fi-
nally, if you are representing a fiduciary in litigation against ben-
eficiaries, explain that it might be in your client’s best interests—
despite the general availability of the trust or estate assets*'—to
pay the litigation costs from the client’s own funds or file a peti-
tion asking whether the trust or estate assets can be used without
invoking the fiduciary exception. While it might, indeed, be pain-
ful for the fiduciary to pay your retainer from personal funds,
emphasize that something else could be far worse: being ordered
to produce privileged documents and attorney-client communi-
cations for opposing counsel’s review. B
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