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Treble Damages

and Other
Dragons

Slaying the Sales Representative
Commission Case

By Daniel N. Sharkey and Brent W. Warner

Imagine the following cocktail party conversation:

Manny: “What do you do?”
Sally: “I'm a sales rep.”

Manny: “Interesting. 'm in manufacturing.”
Sally: “Who are your customers?”

Manny: “ABC is our biggest customer, but we really would
like to get into XYZ.”

Sally: “That’s a funny coincidence. I know the head of pur-
chasing at XYZ.”

Manny: “Really? We should talk about whether you should rep
us. I have nothing at XYZ now, so it couldn’t hurt.”

Sally: “T’ll call you next week to discuss your products and see
what I can do.”

Now imagine the same two people several years later, this
time in the manufacturer’s conference room:

Manny: “We have to let you go. You said your standard com-
mission was 5 percent and we never questioned it, but we just
can’t afford to pay you that much off the top anymore. We're
barely keeping our heads above water with XYZ.”

Sally: “Let me go? I got you into XYZ. Without me, you'd have
95 percent of nothing.”

Manny: “We're here in the plant working every day to meet
XYZ’s crazy quality standards, redesigning to its specification
changes, and trying to meet its up-and-down release schedules.
We haven't even seen you in months—you're out playing golf
while we’re in here sweating.”

Sally: “Until I brought you XYZ, this plant was half empty.
This is the thanks I get? You owe me commissions on the life of

those parts. You'll be hearing from my lawyer.”

This colloquy illustrates the tension at the heart of one of the
most common types of commercial litigation: the sales represen-
tative commission dispute.

Michigan’s Sales Representative
Commission Act

The Sales Representative Commission Act, enacted in 1992.! ap-
plies to principals and their sales representatives.” A principal is
any entity that “produces, imports, sells or distributes a product”
in Michigan or “[c]ontracts with a sales representative to solicit



orders for or sell a product” in Michigan.? A sales representative
is “a person who contracts with or is employed by a principal for
the solicitation of orders or sale of goods and is paid, in whole or
in part, by commission.”* For simplicity, this article will refer to
sales representatives as “reps.”

The purpose of the act is to ensure that reps are fully paid com-
missions earned under their agreements with principals, whether
written or verbal.’ Under the act, all commissions due at termi-
nation of an agreement and those that become due must be paid
to reps within 45 days after the date on which the commission
became due.®

So far, simple enough, but here’s where things get dangerous
for principals: the act imposes significant penalties on principals
for failing to pay commissions when due. A principal found “to
have intentionally failed to pay the commission when due” is liable
to the rep not only for the unpaid commission, but also an addi-
tional penalty equal to the lesser of “2 times the amount of [un-
paid] commissions” up to $100,000.” To meet the act’s requirement
of an “intentional” failure to pay, which triggers the treble dam-
ages, a rep need not prove that a principal acted in bad faith; it
need only demonstrate that the principal made a conscious deci-
sion not to pay a commission when it was owed.? In that sense,
the act is akin to a strict liability statute with treble damages—
a scary combination for principals. In addition, if a rep files suit
against a principal for commissions owed and prevails “on all the
allegations of the complaint,” the principal will owe the rep its
attorney fees and court costs.’

The terms of the contract between the principal and the rep
determine when a commission is due.® “If the time when the com-
mission is due cannot be determined by a contract...the past
practices between the parties shall control....”"

Principals and reps cannot contract their way around the act’s
penalty provision. The act makes clear that “[a] provision in a
contract between a principal and a sales representative pur-
porting to waive any right under this section is void.”’* Because
the act imposes heavy penalties on a principal that fails to pay
commissions due, before termination a principal should review
the terms of the parties’ agreement and determine what, if any,
commissions are due as of termination and will become due
after termination.

What does your sales representative
agreement require?

As a threshold issue, the principal must understand the scope
of commissions owed to the rep. Is the rep entitled to commis-
sions on all sales from all the customers it procures for the prin-
cipal, or is the rep entitled only to commissions on the individual
sales orders in which the rep played an active role?’® In Dietrich
v Bell, Incorporated,** the Sixth Circuit recently highlighted the
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importance of clearly distinguishing between customer procure-
ment and sales procurement agreements:

[Principal] Bell incentivized [rep] Dietrich to procure new busi-
ness contracts and did not incentivize him to sell anything to
customers who had been with Bell for more than two years. This
language would compel a salesperson to bring new accounts to
his employer, which is the crux of the customer procurement
model. In contrast, a sales procurement contract would typically
incentivize sales without regard to the age of the customer rela-
tionship, as long as the salesperson was responsible for procuring
the individual sale.

Where a manufacturer establishes a commission incentive pro-
gram to reward procuring new accounts, pays the sales represen-
tative for only a limited time after the customer procurement as
the award for procuring that account, and does not require the
representative to personally book every sale, it creates a customer
procurement arrangement.”

This distinction is crucial for principals that engage outside reps.
They should clearly define whether the agreement is a customer
procurement contract or a sales procurement contract and describe
precisely any commissions that will be paid after termination.

Duration of the commissions after termination is another oft-
litigated issue. From a principal’s perspective, a well-drafted rep
agreement will limit the period in which a rep can recover post-
termination commissions, either measured by time or conditioning
them on the occurrence of an event that must take place before
termination. For example, a provision limiting post-termination
commissions may state that a rep is entitled only to commissions

FAST FACTS

If a principal fails to pay a sales representative,
the Sales Representative Commission Act
provides for treble damages up to $100,000
and mandatory attorney fees.

Parties cannot opt out of the penalty
provision by contract, but they can contract
when commissions are due and how

long post-termination commissions will

be paid.

To minimize disputes, the parties should
document their agreement regarding scope
and duration of the commissions the sales
representative will receive.
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To meet the act’s requirement

of an “intentional” failure to

pay, which triggers the treble
damages, a rep need not prove
that a principal acted in bad faith;
it need only demonstrate that
the principal made a conscious
decision not to pay a commission
when it was owed.

on sales that occur within 60 days of its termination. Or, a provi-
sion may condition post-termination commissions on sales arising
out of release or shipment orders received and accepted by the
principal before termination. Most reps, however, attempt to nego-
tiate for “life of the part’—meaning that if the rep obtains the ini-
tial order of a part from a customer, the rep will be entitled to
commissions as long as that part is sold to that customer. It is much
less expensive to define and negotiate the duration of the commis-
sions at the inception of the relationship than to litigate it later.

What if the agreement doesn't
address post-termination commissionsé—
The procuring cause doctrine

While precisely defining rights and obligations is a wonder-
ful concept, in our experience, the parties often fail to do so.
An optimistic haze tends to pervade the honeymoon phase of
rep relationships. The agreements are based on trust and hand-
shakes and are often documented only on proverbial napkins, if
at all; many are exclusively verbal agreements. These informal
agreements rarely address post-termination commissions. In the
absence of such definition by agreement, the procuring cause doc-
trine applies.'®

The procuring cause doctrine states that a rep is entitled to a
commission if he can show that his efforts were the procuring
cause. This doctrine’s roots stem from the 1958 case Reed v Kurd-
ziel,” in which the Michigan Supreme Court explained its pur-
pose as “preventing a principal from unfairly taking the benefit”
of the rep’s services without compensation and imposing on the
principal liability to the rep “for commissions for sales upon which
the agent or broker was the procuring cause, notwithstanding

the sales made have been consummated by the principal himself
or some other agent.”"® The Court also explained that the doc-
trine includes post-termination commissions: “In Michigan the
rule goes further to provide if the authority of the agent has been
cancelled by the principal, the agent would nevertheless be per-
mitted to recover the commission if the agent was the procuring
cause.”™ A half-century after the doctrine was established in Reed,
however, no bright-line test has been established to determine if
a rep is the procuring cause of a sale.

“Michigan cases...interpret the concept of ‘procuring cause’
quite narrowly.”®* To show that he is the procuring cause of a
sale, the rep must have done more than simply introduce the cus-
tomer to the principal.?’ The rep must show that he was the
“chief means, by which [a] sale was finally effected.”*

In 1990, in Roberts Associates, Incorporated v Blazer Interna-
tional Corporation,” which is often cited by subsequent decisions,
the U.S. District Court for the Eastern District of Michigan held that
obtaining the initial purchase order does not suffice to be deemed
the procuring cause of subsequent sales if those sales resulted
from additional servicing or negotiation not performed by the rep:

If subsequent purchase orders are submitted by a customer which
involve no additional servicing or negotiation, then the salesman
securing the original account may well be entitled to commis-
sions on those sales. Of course, in the usual case each subsequent
order will require some further customer services and under those
circumstances the agent securing the previous order will have no
claim for additional commissions.?*

In the generation since Roberts, the Sixth Circuit® and Michigan
state courts® have reaffirmed its core holding: that if further sales
or reorders resulted from additional negotiation or servicing not
involving the rep, he is not entitled to a commission on those sales.

At least in the automotive context, purchase orders by them-
selves rarely guarantee principal manufacturers any future sales.
Most purchase orders do not promise a specific quantity or even
the buyer’s requirements of products from the seller. And even if
the customer agrees to purchase its requirements of products, the
order’s terms and conditions often allow the customer to termi-
nate if the supplier’s prices are no longer competitive. As a result,
after the initial purchase order is issued, orders do not always
continue to flow in on their own; additional negotiations are of-
ten required. To the extent that the rep was not involved in sub-
sequent negotiations with the customer, the principal may have
an argument that the rep’s right to commissions ceased.?”’

Conclusion and specific recommendations

e On the front end, ensure that the rep agreement (1) is
reduced to writing, (2) details the rep’s duties, (3) states
whether the contract is a sales or customer procurement
agreement, and (4) precisely addresses payment of post-
termination commissions.



e If dealing with a rep who is located outside of Michigan or
will be selling outside of Michigan, principals should con-
sider a choice-of-law provision applying the rep’s home
state law if the law is less punitive toward principals.?

e When severing relationships, rather than simply terminat-
ing, principals should, if possible, attempt to negotiate with
reps a severance agreement detailing what, if any, post-
termination commissions will be paid.

e A principal that is terminating a rep for breach should
document and communicate that fact to the rep. A rep
terminated for breach may not be able to recover under
the procuring cause doctrine, or the principal may be
able to assert a “first breach” defense to a claim for post-
termination commissions.?

¢ In defending post-termination commissions claims, outline
a chronology of the business on which the rep seeks com-
missions, and analyze whether sales occurring under a pur-
chase order initially obtained by the rep would have not
occurred but for someone else’s efforts with respect to
servicing the account and maintaining the relationship with
the principal’s customer. m
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