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No Mandatory Dues for Ideology

By Richard D. Mclellan
he Bar Journal has offered me

a chance to respond to SBM
President Brian Einhorn’s Pres-
ident’s Page column titled “The
Dying of the Light,” found on the preced-
ing pages. This gives me an opportunity
to speak for the Michigan lawyers strongly
opposed to the State Bar’s increasing inter-
est in engaging in ideological political ac-
tivities using members’ compelled dues.

As reflected in his column, President
Einhorn, his predecessor, and the Board
of Commissioners have, in my view, im-
properly decided to engage in an organized
campaign' to change state law regarding
elections, judicial campaigns, and political
speech. These efforts are a violation of the
rules under which the State Bar is permitted
to compel the payment of dues as a precon-
dition to practicing law. In the October 2013
Bar Journal, President Einhorn said:

I will spend as much time as needed during
my year as president to ensure we achieve
full disclosure in judicial elections.?

The State Bar’s active campaign began
with a request that the Michigan secretary of
state unilaterally amend state law by means
of a declaratory ruling.? The Bar’s ideologi-
cal policy position was clear: notwithstand-
ing the actual language of Michigan law,

[W]e believe that all advertising in ju-
dicial campaigns is the functional equiv-
alent of express advocacy for purposes

of MCFA.

The proposal attempted to impose fed-
eral law terms—*“functional equivalent” and
“express advocacy’—in Michigan election
laws without the action of the legislature.
More importantly, the State Bar’s position
wades into complex First Amendment de-
bates that have gone on for decades and is

a legitimate subject for state policy. But not
for the State Bar using my mandatory dues.

This effort by the State Bar of Michigan
is wrong on two grounds. First, the State
Bar is a government agency and is im-
properly using mandatory dues to engage
in a political and ideological campaign to
change Michigan’s election laws. Second,
the State Bar’s proposed regulation of as-
sociational privacy and First Amendment
political speech is not the easy straw-man
issue—-*“the right to be free from criticism”—
raised by President Einhorn.

Lawyers who have not followed the issue
can review the actual timetable:

(D In 2010, the State Bar’s Representative
Assembly addressed what it described
as “the flow of ‘big money’ into judi-
cial campaigns” and adopted a resolu-
tion calling for an amendment to the
Michigan Campaign Finance Act requir-
ing disclosure before a judicial election
of the sources of funding for all ex-
penditures for electioneering communi-
cations. In the material sent to Repre-
sentative Assembly members, under the
section Opposition to the Proposal, the
response was “None known.”

(2) On September 11, 2013, State Bar Exec-
utive Director Janet Welch asked the
secretary of state to issue a “declaratory

ruling” that reflected the Bar’s position
on so-called “issue advocacy.”

(3) In the October 2013 Bar Journal, Im-
mediate Past President Bruce Courtade
sought to defend the effort by claiming
the Welch request was “nonpolitical” and
that “opposition to secret judicial cam-
paign funding is not ideological.”

(4) The Bar’s ruling request engendered
wide comment, both for and against
the proposal. For example, the Michigan
Chamber of Commerce told the secre-
tary of state “the unstated result of the
State Bar of Michigan request is to vio-
late freedom of association rights of the
Michigan Chamber of Commerce, and
any other association that exercises its
First Amendment Rights to refer to can-
didates for public office.” (Unlike the
State Bar, the Chamber is a private or-
ganization funded with voluntary dues.)
In addition, I submitted a response which
stated, in part:

This purported DRR, with its references

Y

to “dark money,” “electioneering” and
other terms that are not part of Michi-
gan’s laws, makes it clear that the State
Bar is seeking to use the DRR process for
ideological purposes. Its aim is clear, to

achieve its political goals of silencing or

The State Bar is a government agency and is
improperly using mandatory dues to engage
in a political and ideological campaign to
change Michigan’s election laws.
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We must either push to make the State Bar a

voluntary trade association without compelled
dues or urge the Michigan Supreme Court to
reign in the Bar’s ideological adventures.

burdening certain voices in judicial elec-
tions where the State Bar claims a special
interest. Whether the proposals are appro-
priate or not is a subject for the political
processes of the legislature and the State
Bar is precluded, as an organization, from
engaging in such activity.
*okok

The State Bar’s document is not a proper
declaratory ruling request; it is a politi-
cal document in an ideological campaign
to restrict political speech with which it
does not agree. The State Bar’s purpose
is to expand the scope of reportable activ-
ity administratively, with the attendant
discouragement of political speech, and
it has a political effect of advancing the
relative political impact of lawyers in ju-
dicial campaigns.

(5) Understandably, the Bar’s venture into
election politics incurred a political re-
sponse, including proposals® to make
membership in the bar voluntary in-
stead of mandatory. The Bar waded fur-
ther into the political process by call-
ing the proposal a “misguided attack”®
and disingenuously said “[t]he State Bar
scrupulously stays out of politics” while
asserting that unnamed “politicians want
unfettered access to undisclosed funding.”

(6) In her response, the secretary of state re-
jected the Bar’s request, saying, in part:

The definition of expenditure cannot dif-
ferentiate between candidate types. An af-
firmative answer to your question as pre-
sented would require the Department [of
State] to impose disparate rules based on
the office sought, and then require all pay-
ments for communications referring only
to judicial candidates to be disclosed.

koK
The Department cannot create a new dis-
closure policy, applicable to the general
public, through declaratory ruling or in-
terpretive statement.”

(7) Nevertheless, the secretary of state sub-
sequently sought to bypass the legisla-
ture by proposing administrative rules®
to change the law by fiat rather than
amending the statute. These proposed
rules are now pending.

(8) Given this dual assault on the lawmak-
ing powers of the Michigan legislature
by both a judicial branch agency and an
executive branch official, the Michigan
legislature promptly enacted Public Act
252 of 2013 stating, in part:

(2) Expenditure does not include any of

the following:
KKk

(j) [Aln expenditure for a communica-
tion if the communication does not in
express terms advocate the election or
defeat of a clearly identified candidate
so as to restrict the application of this
act to communications containing ex-
press words of advocacy of election or
defeat, such as “vote for”, “elect”, “sup-
port”, “cast your ballot for”, “Smith for
governor”, “vote against”, “defeat”, or
“reject”.’ [Emphasis supplied.]

In adopting MCL 169.206(2)()), the legis-
lature was carrying out its duty under Arti-
cle I, Section 4 of the Michigan Constitu-
tion, which provides, in part:

The legislature shall enact laws to regu-
late the time, place and manner of all
nominations and elections.... The legis-
lature shall enact laws to preserve the
purity of elections, to preserve the secrecy
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of the ballot, to guard against abuses of
the elective franchise, and to provide for
a system of voter registration and absen-
tee voting.'

It is the legislature, not the State Bar or
the secretary of state, that determines the
rules of elections and political spending
in Michigan. The fact that the legislature
determined to replace a vague standard—
“name or clear inference”—with a bright-
line test benefits the public and those wish-
ing to be active in issue advocacy and
political speech.

The Michigan Campaign Finance Act'? im-
poses criminal penalties® for political speech
that runs afoul of its restrictions. In light of
the secretary of state’s interest in expanding
her authority without legislative approval,
the action of the legislature was wise.

The issue continues to be controversial
and is subject to an ideological debate within
our democratic system. As private citizens,
the State Bar leadership has every right to
oppose the actions of the legislature and
recommend their own approach. And they
can participate in private, voluntary organi-
zations like the trial lawyers to advance
their views.

They do not, however, in my opinion,
have the right to engage in this debate in
the name of the State Bar, a government
agency that is funded by compelled dues.

Since 1935, the privilege of practicing
law in Michigan has been conditioned on
association with, and financial support of,
the State Bar of Michigan compelled by
state government.

The State Bar’s actions are limited by
the United States Supreme Court’s ruling in
Keller v State Bar of California.** The key
finding in Keller is directly applicable to the
present situation. The Court held that the
State Bar’s use of petitioners’ compulsory
dues to finance political and ideological
activities with which petitioners disagree
violates their First Amendment right of free
speech when such expenditures are not
necessarily or reasonably incurred for the
purpose of regulating the legal profession
or improving the quality of legal services.”

The lawyers who support an integrated
bar for revenue purposes but also want to
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use our compelled dues for ideological pur-
poses are facing a serious challenge. We
must either push to make the State Bar a vol-
untary trade association without compelled
dues or urge the Michigan Supreme Court
to reign in the Bar’s ideological adventures.
Fortunately, the Supreme Court has at
least recognized the need to address the
issue in establishing a task force (at the re-
quest of the State Bar). The Supreme Court’s
announcement included the following:

LANSING, MI, February 13, 2014—
Should the State Bar of Michigan con-
tinue as a mandatory bar, which attor-
neys must join in order to practice law in
Michigan? That is among the issues a
newly created task force will consider, tak-
ing into account attorneys’ First Amend-
ment rights and the need to regulate the
legal profession.'®

It is critical that the task force seriously
recognize the importance of First Amend-
ment political speech and the need to pre-
vent government agencies like the State Bar
from using compelled dues to advance the
ideological interests of the leadership. The
Michigan Supreme Court should exercise its
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powers to prevent abuses like those occur-
ring now. ®

Richard D. McLellan is
a lawyer with a 40-year
career focusing on public
policy and political mar-
ters. He argued Austin
v Michigan Chamber,
494 US 652; 110 S Ct
1391 (1990), the First
Amendment challenge to prohibition on corporate
political speech. In 2009, the Supreme Court over-

turned the Austin decision in Citizens United v
FEC, 558 US __ (2010). He previously served on
the SBM Board of Commissioners.
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