[SUBJECT DESCRIPTION] 

Issue

[The proposal must be stated in the form of a question and in the exact words of the motion the sponsor will make as he or she presents the matter at the Representative Assembly meeting.  A proposal which amends existing rules or law must show the full text of the existing rule or law proposed for amendment; the proposed added language should be underlined and the proposed deleted language struck through.]

Proponent

[Provide the name and contact information of the individual(s) to present the proposal before the Assembly.]
Synopsis

[Provide brief summary of the reason for the proposed change and/or Proposal, noting what entity supports the Proposal and whether any other entities support the Proposal.]

Background

[Provide substantive background regarding history, the need for the proposed change/Proposal and other information that would be helpful for the Assembly to understand the applicable issues and law.  This should not exceed five (5) pages without required approval for the appropriate Assembly leadership.]

Opposition

[Include any comments opposing the proposal and explanations provided.]
Prior Action by Representative Assembly

[Prior action by the Assembly can be viewed the Chronological Summary of Representative Assembly Action found only at https://www.michbar.org/file/generalinfo/pdfs/actionsummary.pdf. Questions about details can be directed to repassembly@michbar.org.]
Fiscal and Staffing Impact on State Bar of Michigan

The current budget for the State Bar of Michigan is available online at https://www.michbar.org/generalinfo/home. Detailed questions about the budget can be directed to the Director of Finance and Administration.]
STATE BAR OF MICHIGAN POSITION

By vote of the Representative Assembly on [date of session]

Should the Representative Assembly adopt the above resolution [cite the Issue]?
(a) Yes
or

(b) No
[Date of Submission]

(Sample Proposal to Follow)
PROPOSED AMENDMENTS TO RULES 2.116 AND 2.119 OF THE MICHIGAN COURT RULES

Issue

Should the Representative Assembly submit a comment to the Michigan Supreme Court supporting the proposed amendments to MCR 2.116 and 2.119 published by the Court for comment in ADM Order 2015-24 and recommending that the briefing schedule be extended one week as originally proposed by the Representative Assembly?   

Proponent

Karen H. Safran, Chair, Civil Procedure & Courts Committee 

Carson Fischer PLC

4111 Andover Rd Fl 2

West Bldg

Bloomfield Hills MI 48302-1909
Phone: (248) 644-4840

Fax: (248) 644-1832

e-mail: ksafran@carsonfischer.com
Synopsis

Reply briefs for summary disposition motions are not explicitly provided for in the Michigan Court Rules. Courts differ in their willingness to accept and deadlines for filing reply briefs. Some courts allow reply briefs and set briefing schedules, other courts will accept reply briefs without briefing schedules, and other courts will refuse to accept reply briefs altogether. The rules should be amended to explicitly allow reply briefs and alter the briefing schedule to accommodate filing reply briefs. Creating clarity and uniformity by amending the court rules will benefit the moving party by giving that party the opportunity to reply to arguments contained in the response, the non-moving party by ensuring that it receives the reply brief sufficiently in advance of the hearing, and the courts by allowing them to consider reply arguments in advance of the hearing.   

This proposal comes from the Civil Procedure & Courts Committee, which originally proposed amendments to MCR 2.116 and 2.119 to the Representative Assembly at its October 2015 meeting. The Civil Procedure & Courts Committee’s original proposal to the Representative Assembly is attached hereto as Appendix A.

After some modifications by the Representative Assembly, it voted overwhelmingly in support of the proposal (77 to 20), which included, inter alia, limiting the scope and page length of reply briefs and extending the briefing schedule by one week as follows:  
1. Reply briefs must be confined to rebuttal of the arguments in the nonmoving party or parties’ response brief;

2. Reply briefs must be limited to 10 pages;

3. Motions must be filed no later than 28 days before the time set for the hearing (as opposed to 21 days); 

4. Response briefs must be filed no later than 14 days before the time set for the hearing (as opposed to 7 days); and

5. Reply briefs must be filed at least 7 days before the hearing.

The Representative Assembly’s proposal was presented to the Michigan Supreme Court on December 1, 2015. The letter to the Court is attached hereto as Appendix B.  

On January 25, 2017, the Michigan Supreme Court published for comment proposed amendments to MCR 2.116 and 2.119. While these proposed rule amendments were based on the proposal submitted by the Representative Assembly, “the Court was not persuaded at this time that the overall time period for motions for summary disposition should be extended.” Instead, the Court proposes keeping the current briefing schedule and allowing reply briefs to be filed at least 3 days before the scheduled hearing. Reply briefs are limited to 5 pages. The Court’s proposed rule amendments are attached hereto as Appendix C.

As currently proposed by the Court, the rule amendment is problematic because the briefing schedule does not allow adequate time to prepare and review reply briefs.
 The proposed schedule gives the moving party only four days to review the response and prepare the reply brief, and it gives the non-moving party only three days to review the reply brief prior to the hearing. In addition, the proposed schedule is burdensome on the courts, as judges only have three days with all of the briefs to prepare for the hearing. This contracted briefing schedule will leave parties without adequate time to fully research and develop arguments in the reply brief and prepare for the hearing. Because of the significance of dispositive motions and their potential impact on the case, the parties and the court should be given adequate time to prepare for the hearing and the adjudication of the motion. Therefore, the Civil Procedure & Courts Committee recommends that the Representative Assembly support the rule amendment proposed by the Court and recommend that the briefing schedule be extended by one week as originally proposed by the Representative Assembly in its December 1, 2015 letter to the Court.

Opposition

None known. As of March 11, 2017, the Court has received three comments on ADM 2015-24. One commenter proposed extending the briefing schedule as originally proposed by the Representative Assembly. Jason Killips Comments attached hereto as Appendix D. Another commenter recommended extending the page limit for reply briefs to 10 pages, as originally proposed by the Representative Assembly. Jean Sieler Comments attached hereto as Appendix E. The third comment simply supported the rule without specifically addressing either the briefing schedule or the page limit. Dan Sharkey Comments attached hereto as Appendix F.

Prior Action by Representative Assembly

As discussed above, the Representative Assembly originally proposed amending MCR 2.116 and 2.119 in December 2015. When the Court published the rule amendment for comment in ADM 2015-24, the Court did not change the timing of briefing schedule as proposed by the Representative Assembly and limited reply briefs to five pages, rather than the 10 pages proposed by the Representative Assembly.

Fiscal and Staffing Impact on State Bar of Michigan

None known.
STATE BAR OF MICHIGAN POSITION

By vote of the Representative Assembly on April 22, 2017
Should the Representative Assembly submit a comment to the Court supporting the proposed amendments to MCR 2.116 and 2.119 published by the Court for comment in ADM Order 2015-24 and recommending that the briefing schedule be extended one week as originally proposed by the Representative Assembly?   

(a) Yes 

or

    (b) No

� Civil Procedure & Courts had initially proposed limited the length of reply briefs to five pages.


� The problems with the Court’s proposed briefing schedule have been noted by at least one commenter. As the Representative Assembly originally proposed, the commenter proposes adding a week to the briefing schedule, which would give parties a week to draft the reply brief and ensure that opposing parties have a week prior to the hearing to review the reply brief. Jason D. Killips Comment, attached hereto as Appendix D.





