Proposal Re: Attorney Solicitation

Issue

Should the State Bar of Michigan adopt the following resolution submitted by the
[Family Law Council on behalf of the Family Law Section of the State Bar of Michigan
calling for 2n Amendment to either the Michigan Rules of Professional Conduct or the
Michigan Court Rules regarding the solicitation of potential Family Law clients by actorneys?

RESOLVED, that the State Bat of Michigan supports an Amendment to either the
Michigan Rules of Professional Conduct (MRPC) or the Michigan Courc Rules regarding the
solicitation of potential Family Law clients by atrorneys.

FURTHER RESOLVED that the State Bar of Michigan proposes either an
Amendment to the Michigan Rules of Professional Conduct, §{7.3 (adding a new section “c”)
ot an addidon to the Michigan Court Rules §8.xxxx, Administrative Rules of Court the
following:

“In any matter tnvolving 2 family law case in a Michigan trial court, a lawyer may not
contact or solicit a party for purposes of establishing a client-lawyer relationship, where the
party and lawyer had no pre-existing family or client-lawyer relationship, until the first to
occur of the following: setvice of process upon the party or fourteen (14) days has
clapsed from the date of filing of the particular case.”

Synopsis

Family Law cases wavolve unique tisks to vulnerable parties, as well as innocent
chidren, not preseat in other areas of our jurisprudence. There are no current restrictions
preventing attorneys from soliciting legal representation of parties who may engage in
Domestic Violence prior to being served with Personal Protection Orders or Ex Parte
Orders mtended to safeguard the parties’ physical safety and preserve the financial statws quo
between lingants in a Family Law case. This proposal is limited to Family Law cases, insofar
as general civil litigation cases do not customarily involve high conflict disputes associated
with threats of physical or emotional harm, or dissipation of assets associated with the filing
of a case.

Information regarding case filings is readily available to attorneys through personal
inspection of public filings, newspapers, and the Internet. There is an alarming incideace of
attorneys soliciing prospective represcatations before a party even knows that an action has
been filed, as well as prior to ex parte Otrders having been entered by the Court, received by
the attorney and served upon the other party. Courts do not routinely issue Injunctions or
ex parte Orders cthe same day the Family Law case is fled, and there may be a delay between
the date of the filing of the case, and the time of jssuance or receipt of the ex parfe Orders by
the attorney. This narrow 14 day restriction on solicitation is designed to permit Service of
the pleadings prior to a patty receiving “notice” via a 3" patty attorney solicitation.



The Family Law Council, on behalf of the Family Law Section, has been working on
thus sssue for a year and a half, and is unanimous in its support for the ptoposal. In contrast
with the ttial proposal, the current Resolution is specifically imited to Family Law cases,
and the period of restriction 1s shortened to a bare minimum period of time: fourteen (14)
days. The framing of the proposal as cither 2 MRPC Amendment or a Court Rule
Amendment is specifically designed to provide maximum flexibility to the Supteme Court in
its consideration of these issues.

Backeround

While the Family Law Council commenced wotk on this issue in 2008, after lengthy
discussion and debate, Council unanimously voted 18-0 on July 30, 2009 to submit a
proposed Amendment for consideration by the Representative Assembly at the September
17, 2009 meeting of the Representative Assembly. The initial “information proposal” had
been presented at the April, 2009 meeting of the Representative Assembly. At the
September 17, 2009 meeting cthe proposal was “tabled” undl the next meeting of the
Representative Assembly on March 27, 2010.

The Family Law Council views the issues as of such paramount importance that it
recommends that either an Amendment to the Michigan Rules or Professional Conduct or
an Amendment to the Michigan Court Rules address this problem. The Family Law Council
does not belicve that the “form” of the proposed Amendment (as either a MRPC or Coutt
Rule Amendment) ts nearly as important as the critical importance of it being enacted. The
proposal “in the alternative” is intended to communicate the flexibility of the Counail on the
issue.

The cutrent proposal involves far narrower restrictions upon solicitation by attomeys
than submitted at the April, 2009 meeting in at least the following respects: (1) the proposal
would only apply to Family Law matters, and (2) the de minimir restrictions has been reduced
from twency-one (21) days to fourteen (14) days.

Counci is convinced that there is a compelling interest in prohibiting a party from
evading the specific terms of ex parte Orders involving Domestic Violence & Personal
Protection, ot Restraining Orders prohibiting illegal transfers of assets, during the period of
time from presentation of an Order to the Court, and service upon a Party.

There is also a patticular vulnerability to patties receiving initial notice of the filing of
a Family Law action from a third party solicitation for legal representation, in contrast with
traditional service of 2 Summons & Complaint and customary legal pleadings. The Family
Law Council has grave concern over the nature of the third party solicitations which are
occurring with increasing frequency.

The “Case Codes” to which this proposal would apply involve the following specific
actions: DC; DM; DO; DP; DS; DZ; NA; PJ; PH; PP; or VP. The application to these
patdcular Case Codes is targeted toward application of this narrow restricton to Family Law
cases only, and not apply to the remainder of our civil or criminal cases.



Clearly, attorney solicitation issues involve “Commercial Free Speech”. However,
Shapero v Kentucky Bar Association which is referenced in cutrent MRPC 7.3 does not preclude
all restrictions on attorney solicitation. In fact, Shapery affirms that restricions upon
commerctal Free Speech are permissible.

Attached is supporting documeatation regarding the proposal.

Opposition

None known.

Prior Action by Representative Assembly

Thus 1ssue was presented to the Representative Assembly as an information item at
the Apnl, 2009 meeting. This issuc was tabled at the September, 2009 Representative
Assembly meeting,

Fiscal and Staffing Impact on State Bar of Michigan

None known.

STATE BAR OF MICHIGAN POSITION
By vote of the Representative Assembly on March 27, 2010

Should the Representative Assembly adopt the above resolution?
(2 Yes

or

(b) No



THE CONSTITUTIONAL CASE FOR
CONTROLLING “TROLLING’

BY JAMES J. HARRINGTON, 1]

The Fomily Law Council has become extremely concerned
over the clear and present danger associated with solicitation
of pofential divarce clients with information obtained from
search and review of County records involving new Divorce
filings. This practice is widely referred fo a “trolling” and
raises serious issues for Family Law practitioners.

Parsonal Protection Orders and ex parte Orders connot be
issued by the Court without specific foctual allegations of
irreparalla harm, ond the Court being sotisfied that the
statutory mandates bave been met. Accordingly, entry of
an ex parfe Personal Prolection Order or issuance of an
ex parte Order represents a threshold determination by the
Court that the potential for serious physical or economic
injury exists.

These Court Orders may be kustrated when the first
communication to the opposing party in a Divorce caste
is not the Summons and Complaint and Ex Parte Orders
but a direct, targeted solicitation from a unknown attorney.
The Dafendant may not know that they are the subject of o
Personal Prolection Order, or that o Judge is determining
whether or not to issue an Ex Parte Order preserving the
slatus quo, or preventing Domestic Violence, or precluding
removal of the children from the State of Michigan.

Other serious issues can arise from a party cleaning out
bank accounts, cancelling beneficiory designations, and
irreparably altering the status quo in a Divorce case prior to
being served with the Summons, Complaint, and ex parfe
Orders.

A major impelus behind efforts 1o oddress this problem was
the impassioned presentation to the Family Law Council in
2008 by the Hon. John Hommond, retited judge, Berrien
County Circuit Court . Judge Hammond words that “one
deod Plaintift” is “one too many” may well be prophatic.
The Family tow Council has been proactively involved in
these issues for a yeor ond o half; it recognizes its obligation
to make the public and the Stote Bar aware of the dangers
associated with trolling .

The Family Law Section has proposed a simple, pragmatic,
and effective means of dealing with this problem: Attorneys
may not solicit client represeniation in Family Low' cases
ontil the first to occur of (o) fourteen (14) days from the filing
of the Complaint or Family Law action; or, (b} the filing of a
Proof of Service with the Court.

MRPC '7.3(a) is confusing, contradictory,
and does not preclude frolling.

At first blush, the pracfice of frofling would appsar to be
prohibited pursuont to the Michigan Rules of Professional
Condudt, specifically '7.3 [a):

“A lawysr sholl not solicit professional employment
from a prospective client with whom tha lowyer has
no family or prior professional relotionship when a
significant motive for the lawyer’s doing so is the
lawyer' s profassional gain”.

However, the very same MRPC undermines this
admonition at the conclusion of '7.3(a):

... nor doas the term “solicit” include Asending truthful
and non-decaptiva Jefters to potential clienfs
known to foce porticulor tegal problems” as elucidated
in Shapero v Kentucky Bar Assn., 496 U.S. 466, 468;
100 L. Ed. 2d 475 (1988).

A defqiled review of the Commentary to MRPC '7.3(q)
folls to resolve the svident inconsistency batween these
two positions. This invites a review of the Shapero case for
further guidance.

Shapero v Kentucky Bar Association did
not involve restrictions on lawyer trolling.

Any plain reading of Shapero makes clear that the United
States Supreme Court was concerned about o “total
bon"upon kawyer solicitation:
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“But merely becouse largeled, direct mail
solicitation presents lawyers with opportunities for
isolated abuses or mistakes does not justify o total
ban? on that mode of protected spesch.’”

Clearly, the lourteen (14) day restricion peried is the
opposite of a “total ban”. Significontly, Shapero does not
preclude state regulation of lawyer sollcitation; the Supreme
Court specifically set forth one mechanism of approved
Stote regulation in the form of requiring the lawyer fo
submit any solicitation letter with the State.

In contrast with Shapero, the proposal of the family low
Council is limited to Family Law cases, and for a minimol
fourteen (14) day pericd or actual filing of o proof of
setvice, whichever comes first,

Minimal restrictions on lawyer solicitation meet
the four prong Commercial Free Spoech test.

Clearly, commercial speech is enfitled to Conslitutional
prolection pursuant to Shapero, supra. Notwithstonding,
State regulation of commercial speech is permissible
pursuant to @ tour prong fest: (1) If the advertising is nol
accurate (t can be suppressed. {2} If the Government has
o substontial interest in the resirictions, speech can be
restricted. (3) A showing that the restriction is something
more than “ineffective” or “remote support” for the assertad
purpose. (4} Il the restriction coutd be the subject of a more
limited restriction, it may be subject o challenge.’

Subsequent to the Central Hudson Gaos case the United
States Supreme Court loasened this test, and set forth the
requiremant that there be o “reasonable fit” between the
goals and the restriction.$

The primary purpose of the “14 Day period” is permit
sufficient opportunity for issuance of Ex Parfe Orders’,
obtaining entry of the Orders, and service upon the other
party. A seven 7} day period would be fotally inadequate
under these circumstances; fourteen (14) days is a rational,
limited period of time.

Significantly, the proposed restriction does neot preclude
the attorney from examining and inspecting public files and
racords, nor does it prohibit the direct solicitation of the
prospective client. What it does do is impose the absolute
minimal period of time prior an aftorney being able to
forward the solicitation. This “waiting period” of fourteen
(14) days will be even shorter if the atiorney for the Plaintiff
files a Proof of Service, further reducing the impact of the
restriction.

Our Michigan Court Rules intultively recognize the problem
with advance “notice”; a justification for issuance of an
ex parte Order pursuont to MCR 3.207(B} is the fact that
“notice” in ond of itself might “precipitate adverse action
before an order can be issued.”

Suppressing all family law cases is
neither reasonable nor cost effective.

The passibility of physical assoult, kidnaping, or pillaging
the morital estate is real. However, is the best cliernative
“suppressing” all Family Law cases? While this preemptive
approach might address the problems here in Michigan,
this is not o ponacea: {1} Not all, most of, or very many
Divorce cases will benefit from suppression. (2) It is
inconceivable that Michigan County Clerks would embrace
the additional cost and person-power required lo elfectuate
this suppression. (3) File suppression direclly Impocts what
we infuitively recognizs as the “public right to know".

Conclusion: A fourteen (14) day
waiting period is o narrow restriction in
support of a compelling public interest.

Family law coses involve unique considerations not present
in other ¢ivil motters. Personal injury cases do not normelly
involve assaults between family members, threats of bodily
harm, pilloging ol bank accounts, and the waste of the
marital estate. Family low attorneys deal with these unique
issues on a daily basis.

A compelling argument con be made that the standard of
care for Family low atormeys mandoles injunctive or ex
parte reliaf ot the commencement of every high conflict
Divorce case. However, this ramedy can be totally frustrated
if the Defendant who is the subject of the Persanal Protaction
Order or the Injunction is made aware of the pandency of
the action prior 1o being formally served.

Is the proposal of the Family law Council bullet-proof?
Hardly. Howsever, the fact that someone other than an
atorney, or a newspaper, or a friend or relative moy also
be able to check public filings, does not alter the tact that
Attarneys are subject to a stricter code than the public?, ond
attorneys should not be actively porticipating in a course
of conduct which will frustrate velid Court Orders and the
public policy underlying Personal Protection Orders and
[njunctions.

The suggestion that lawyer trolling “causes” assaulls or
kidnaping or depletions of the marital estate missiates the
issue. A Personal Protection Order or an Ex Parte Order is a
piece of paper, and many violent actions occur subsequent
to issuance and service of these piaces of paper.

The fact thet these incidents occur is neither a barometer nor
o head countf on the number of assaults which are avoided
because of their issuance and timely service of process. The
Michigan Staiutes enabling PPOs and Injunctions mirror the
public policy of the State of Michigan mandated thot certain
conduct must be deterred through valid Count Orders.

REPRESENTATIVE ASSEMBLY - MARCH 27, 2010

Family Law Council Proposal
"The Constitutional Case For
Attachment #1

MARCH 2010

4144

Controlling Trolling”




The Family Low Council overwhelmingly supports the
adoption of o narrow window of time to obtain and serve
Personal Protection Orders, Injunctions, and ex parte
Orders without the “odvance notice” served by trolling
altorneys being the trigger for irreparable harm. A fourteen
(14] doy pause in trolling is a minimal restriction upon
Family Low attorneys who have the privilege of practicing
law in Michigan.

This proposal is narrowly drawn, and specifically geared
to addrassing potential violation of valid Court Orders
prior to Defendants being served with legol process. Judge
Hommond “got it right” when he issued the clarion call for
controlling trolling.

Endnotes

1. The proposed waiting period would not apply to Civil
litigotion generally ond be specifically limited to Family
Low cases including Divorce, Personal Protective Order,
Poternity and other related matiers.

2. Emphasis odded to Shapero excerpt.
3. Shapero, supro, citing In Re MJ, 455 U.S. at 203.
4. "The State can regulate such abuses and minimize

mistokes through far less restrictive and more precise
means, the most obvious of which is to require the lowyer

to file any solicitation letter with a state agency.” In Re
MJ, 455 U.S. ot 206"

. Central Hudson Gos & Electric v Public Service

Commission, 447 U.S. 557, 564, 568469 (1980],

. Board of Trusiees v Fox, 492 U.S. 469,480 (1989);

prior decisions such as Centrol Hudsan Gas have never
required that the restriction be the absolutely least severe;
the test is whether there is a “reasonable fiY" between the
government ends and means. Posadas de Puerlo Rico
Associafes v Tourism Company of Puerto Rico, 478 U.S.
328, 340 (198¢).

. In many Michigan Counties, the Family Law ludge will

not immediately issue Ex Parte Orders, and require a
day or longer lo review the pleadings, Affidavits, ond
consider the scope of the injunclion. Likewise, many Ex
Parte Orders have to be mailed 1o the attorney for service,
which likewise takes a couple of doys for delivery; then
the party must be parsonally served with the Summons &
Complaint and Ex Parte Orders.

. The permission fo practice law “may rightly be regarded

as a privilege”; Falk v Stale Bar of Michigan, 411 Mich
63,90 (1981). Being an attorney means being subject
to many restrictions that the public as a whole is nat
subject to; examples include but are not limited to: sell-
raporting of misconduct; IOLTA requirements; free speech
regarding pending cases, and countess other limitations
on the conduct of attorneys.
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Family Law Attorneys Rally to Change Court
Rules Regarding Solicitation

By Lusa R, Speaker

Family law attorners
arcund the Seate of Michigan
have come together i an
altempl toanxmd the Midchigan
Conaay Rules oy Michigan Rules
of Profemional Conduct Lo
prohibit sedication of clients
talo kncown as “trolling™)
domestic relations vase For at
least 14 days after service of
procews.  The groosn of this

. movement is the Family Law
Section’s grave concemm that
from potential clients by narifving them thar & divoree
action has been filed before that person has been served
with process. In the familv law coatext, such early
sobalation Gan have rapk consequatioss, Oftentimes, the
couples are still Uving under the same Toof when the
divorce action is Bled. The defendant spouse may have a
history of domestic: violenew and have a violemd reaction o
kearning from a third party that his spousc has filed for
dirorer. One attomey commented that "the momont that an
abtrwet leams that 3 domestic violence vicum s acang 1o v
to end the sbusc, is the moment of the greatest danger that
the abuserwill KR er aericusly harm the victim and;or anv
children ™ Thereisalvoa riskthat. before service of process.
the defendan spouse coudd leave the state orthe counovwith
the couple’s children. Other attorveys have thar
chancesof reconcediation hive been destroved ba a “wolling™
attermer who notifies the defendant spoune of the acrion,
Indeed. familv law cases unvohve uniquie risks to vulnerable

ATTORNEY FEEDBACK NERDED!
mw]::mcasmwmmad:mfmpam
with solicitation in 2 farmaily law matier. including
spocific insarices of problems that have arikern a8 a
mukofpmuwdﬂdmoruhmmmm
maikings, plcase send yourcoumentato Liisa R. Speaker
{(bpeaker@speakeoriaw.com) so they catibe shared with

the Representative Assembly at the March 201 0meening.

parucs. aswcllas o nnoccnt dubdivn, w hich e not preseat
in allver areas of taw.

The Family Law Conncil, cnbebalf of thie Stace Bay of
Michigon's Family Law Section. hos requested the
Represennative Avembly toadopt the follmmgresahstion:

RESOUVED. that the State Bar of Michigan sipports
an Amendment to cither the Michigan Bules of
Profesuonal Conduct {MRPC) or the Michigan -Court
Rules regarding the solicitation of potential Family Law
clients by attorneys.

FURTHER RESOLVED that the Seate Barof Michigan
propaoses either an Amendment to the Michigan Rulesof
Profemional Conduct. §7.3 (adding a new section "<y or
an addition to the MichiganCours Ruldes. :
$8-1xxx, Administrative Rides of Conrt
the following:

*In a0 mattey involving o Family
Law case filed in Michigsn Courts,
shall mym;:omﬂormhdu

party for parposes of
esiablishing an artormey clicat
relationship, where the attorscy had
mo prior or family professional
relationship. ool the first 1o occure of
the followtng: fourteen (14) duys from
case, or scrvice of procoss ppos the
party in the case,”

Currently there ane no restrictions precenting attorness
from soliating lcgal representation of a party before the
individual is v srved with dworce process,
inciuding Ex Paste orderv intepded tosafeguard a party’s
phrsical and finsncial wafery. While mformation regarding
of public filings, and through the mternet, there are
alarming incidents of antormeys solicizing defendants in
Family law matters by mail, before those individusin even
knosethat anaction has been fiied or orders entered. The
Coundil felt that there is2 particular risk to partics, or even
minor chuldren, by the recripl of fanuly faw actions from
thud patticy utisolicited mailings, in contrast with the

pmss.

“tuslomaly sérvice ofa wtrborns aird complamt and othier

pleadings. The Council bas grave concerns about the

Family
Law

undcr the pretense of merch-alerting wrwuiting indiadials
to the existence of kegal proceedmgs when, m fact, the
purpose i for commercial gain. Although mawy famsh
taw practitioners feel thar the 14 dav limitation is too shert
{and would hike 1o see 3 complete ban on solicitotnonuntil |
service of process s effected), the proposed resobanon is
at Lease 2 step i the right direction

The Representative Asseanbiy has exprewsed conceris
b the Fir Amendinent comequencesof the propowed

Tbagamofdusmmﬂmﬁ the: Family
_lawmsgmwmmnﬂmaﬁmmysan |

Wmﬁmjmtmbdc&mbby

‘- m:hata Biroriction R

rson-has been served uith
by b context, suck eatly

soligitation m}wwgbugmccanseqzmm

resohition and wamt assurance that the harm is bot just
hypothencal Consequently. they have asked attorneysor
their clients 10 provide exanrples of specific ustances of
problewns thathave arisen as a result of parties, or children,
or others. receiming sxh mailings. Many famiby Taw
artorneys firmly believe that the proposed reschution isa
nartoke me place and manner restriction on a third
party’s First Amendruent rights. If vou or amvoue ywu
know hava stary to share. plense contact Lilxa R, Speaker
sothm thestory can be included in the presepiationto the
represemgation msembly in March 3010,
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Law Office of Amy Yu, P.C.
30300 Northwestern Highway, Suite 114
Farmington Hills, Michigan 48334

Amy A. Yu (248)932-0100 Office
Gail M. Towne, Of Counsel (248) 932-1734 Fax
www.amyyulsw.com ayun@amyyulaw.com

February 5, 2010

To Whom It May Concern:
Re: Trolling
Dear Sir/Madam:

I have encountered several incidences of my clients being contacted by other attorneys prior to being served a
complaint for divorce,

1. My client (wife) received a letter advising her that her spouse has filed for a divorce. She had no idea. We
found out later that her husband was having second thoughts and was working hard to try to reconcile and
rebuild the marriage. When my client found out that he had already filed, she felt betrayed, 8s he had been
“so pice”. There was no chance for any reconciliation.

2. My client (husband) filed for a divorce. Immediately after he filed, the parties® son was hit by a car and
had a head injury, so my client did not want his wife served until the crisis was over and the son was stable.
The wife received two letters from WeSfiresmamssssssssivsiy nd SgiNsanssteusias that her
husband had sued for a divorce and that she needed representation. This only added more fuel to the crisis
fire.

Attorneys that are soliciting clients that they have no relationship with and are trying to directly advertise
need to find other ways to get clients. There are potentially dangerous situations that could be precipitated by
this type of solicitation:

e Ifa party has filed, but is trying to get ex parte orders entered, the other side can be alerted and
clean out bank accounts and move all assets because they have not yet been served.

e Ifa party is worried because the spouse has made threats that they will take a child out of state,
the spouse is alerted, bul not served, and nuns with the child, what remedies are available?

e Ifthere are potential domestic violence issues, sometimes we need to make sure that a client and
the children are out of the home when the spouse is served so that safety is taken into account.

Sincerely,
Amy Yu, P.C.
REPRESENTATIVE ASSEMBLY - MARCRH 27, 2010
Family Law Council Proposal
By: Amy Yu Correspondence - Amy Yu, Chair-Elect of Family
AY:wmk Law Council re: dangers of salicitation
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LAW OFFICES OF HENRY S. GORNBEIN

40900 WOODWARD AVENUE, SUIMTE 111
BLOOMRIELD HiLLS, MICHIGAN 48304

TELEPHONE (248) 304-3444 / FAX (248) 504-3222

WEHSITEhttphm fami hwofr;\‘!lcg n.com

Henry S. Gombein® Mary Anne Noonan
*Fellow Ansrican Acedeny of Matrimonial Lawyers

January 14, 2010

MS ELIZABETH A SADOWSKI
ATTORNEY AT LAW

431 6TH STREET

ROCHESTER M1 48307

Dear Liz:

1.am writing 1o follow up on our telephone conversation of yesterday with regard to the issue of
solicitation. I find it to be a reprehensible practice and have had it impact upon at least three cases
in the Jast four year$. " In each of these cases, | was dealing with sensitive sitations and all of
sudden, out of nowherc my cllcnt or the opposing ‘client was sent a solicitation letter.

M_ost recently, a client received one where [ was accepling service for the wife (the husband had
filed), and then the letter came. Enclosed is a copy of the letter from :

To say (he least, my client was very offended by this letter as were the clients in the two other
cases.

To me it is reprehensible; it gives a very bad connotation to lawyers, and it can be dangerous.
Several situations come to mind. The first is where there is domestic violence and everything has
to be carefully orchestrated to prevent someone from being injured or even killed. A letter sent to
the perpetrator of domestic violence, where everything is being carefully orchestrated, can result in
a tragedy.

The second situation wé discussed is where someone files for divorce and is waiting for a birthday,
holiday, or religious event, or even a wedding, before having the papers served. This can be
extremely upsetting and can niin a family event, to say the least.

A third situation is where someone is filing, but holding onto the papers because of either
difficulty in obtaining service or because there may be an issue with regard to custody or even
asset removal. Having a letier come in a situation like this can cause horrible consequences.

I fecl very strongly that this should be totally banned. I understand the frec speech argument, but
et thie very least there should be some type of rule that thesé letters are not permitted for a
minimum of 21 days so that someone can be properly served or a case can be handled in thie

appropriate manner, cspecially where there are sensitive issues as ['ve discussed
REPRESENTATIVE ASSEMBLY - MARCH 27, 2010

Family Law Council Proposal
Correspondence - Henry Gombein, A.AM.L.
re: soliciting is ""reprehensible” and “can resuit in

a tragegy", January 14, 2010
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Mr. Elizabeth A, Sadowski

Puge Two

January 14, 2010

iCthere is anylhing elsc that | can do, please let me know.

Best regards tor the New Year,

e
¢ \ -
Henry §! Gombeiit-
HSG/wg N
l:nclosure . \

REPRESENTATIVE ASSEMBLY - MARCH 27, 2010
Family Law Council Proposal

Correspondence - Henry Gombein, A AM.L.

re: soliciting is “reprehensible” and "can result in
a tragegy", January 14, 2010
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: LAW EFEEES OF

November 13, 2009

Ruth fnamsie
Novi, ﬁ 48377

RE: RichardfijilifHoenle ve. Ruth (D
Oakland County Circuit Court

Dear Ms. Ghounip

In reviewing certain coutt records from the Oakland County Circuit Court in Pontiac
Michigan, it appears that your spouse has filed divorce proceedings against you as set
forth above.

In that regard, I would ba interested in represénting you in that case. With over 20 years
of legal experience, I think we could develop an effective strategy to deal with your case
including dealing with issues relating to spousal support, child support, interim orders,
custody, property settlement and the like,

I would be happy to discuss your case with you over the phone or in my office AT NO

— CHARGE TO YOU. You should be advised that we accept visa/mc and easy payment
plans. In certain cases, we may be able to get your spouse to either pay your attorney
fees or get you reimbursed for your fees.

You can call me at 248-224-6696 with any questions you may have or to have a free
" consultation regarding your case. I usually handle phone consultations gverv day
' ing Se g anc m 7:00 AM until 11.00 PM

You should know that all consultations, by phone ot in offics, are strictly confidential and
although you may have numerous questions about the case and the uitimate outcome, we
can usually answer ail questions you may have about the case in less than one hour.

Very truly yours,

@\f REPRESENTATIVE ASSEMBLY - MARCH 27, 2010
Family Law Council Proposal
Sampie Salicitation: November 13, 2008
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N LAW OFFICES OF

7 Ay

e

K. 1

December 11, 2009

Kristine inpuaslisitaig
o = —————
Waterford, MI 48327 .

RE; Steven gl vs. Kristincjatuiiiiin
Oakland County Circuit Court

Dear Ms. SN

In reviewing certain court records from the Oakland County Circuit Court in Pontiac
Michigan, it appears that your spouse has fled divorcoproceedmgugamtyouuut
+ forth above. :

Inthumgafd,'lwonldbeintmdinnpmmﬁngyouinthnm With over 20 years
of lagal experience, I think we could develop an effective strategy to deal with your case
inciuding dealing with iasues relating to spousal support, child support, interim orders, .
custody, property settlement and the like.

I would be happy to discuss your case with you over the phone or in my office ATNO
CHARGE TO YOU. You should bs advised that we eccept visa/mo and easy payment
plans. In certain cases, we may be able to get your spouse to either pay your attorney
fess or get you reimbursed for your fees.

You can call mo at 248-294-6696 with any questions you may have or to have a freo
mmluﬁonmwdingyourcau Iusually !nndle phono consultaﬁonsmm

Youlhouldknowthnalloomuhaﬂongbyphoneorinoﬁoqmmidlyoonﬁdmdmd
although you may have numerous questions about the case and the ultimate outcome, we
can usually answer all' questions you may have about ths case in less than one hour.

© Very truly yours,
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From: John Hammond [jbhammond@att.net)

Sent: Thursday, December 03, 2009 11:46 PM
To: Elizabeth Sadowski
Subject: R/A presentation

Liz, It is essential, in my opinion, to stress that, the moment that an abuser leans that a domestic
violence victim is acting to try to end the abuse, is the moment of the greatest danger that the
abuser will kill or seriously harm the victim and/or any children. Well-advised victims plan
when they can escape with the least danger to themselves and their children. If a scumbag
attorney solicites business from the defendant before the victim can escape - we may well have a

homicide result.
Some very fine Justices, and a significant number of R/A members, may not be aware of these
facts, 50 obvious to domestic law practitioners, and therefore we need to present extemal studies

that will educate our audience. [ feel that published studies and/or reports, with a war story or
two, would be much more effective han a handful of war stories alone.

[ was one of those who urged keeping the "safety period” (or whatever it is called) short because
I fear that too long a period would result in rejection of the proposal, and that is the last thing we

want.

John T. Hammond

Saint Joseph
From: Laurel Fink [laurelﬂnk@comcast.net]
:el"lt. Thursday, December 03, 2009 8:08 PM
ssi, 'Elizabeth Sadowski'; ‘Family Law Listserv'
ject: RE: [MI Family Law] Request for your comments: attorney solicitation letters

Liz: | have not had any experience with this situati
sbout oo, interest.p 's situation although | have followed past threads

Althot_)gh you have not specifically solicited comments, | must say that 14 days is, based on my
:;gfnn:nce. :zadequate, I can“t speak to ot_her countiss but long gone are the days when an
alor a}; C::u w?rI’k ? complaint through thg, go to the assigned judge’s chambers and leave
Wapneo Ora"l‘:l,a csj gned eX parte orders in Oakland and Wayne counties. In point of fact, both
ayne. n counue.s have {um-arounds on e_ntry of ax parte orders avaraging a week.
proie s,esmg the cass, by the time _the attomey obtains signed orders, gets the package intc the
five server's hands and service is accomplished, it can easily be more than two weeks fram

I would also point out that it is ve ‘ i
‘ ‘ ry common (at least in my practice) for a client o request that|i
?feb:éli?{:‘};o ielsi;:ce,gnm‘sgme event - often a holiday, vacation, speclal event for aqchild etc
culd not be permitted (| a “‘period” i ice it
accomplishod. Eng of story p (1 am so tempted to put a “period there) until service is
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"Not all who wander are lost." Gandalf
Laurel Stuart-Fink

(248) 626-5450

www [aurelfink.com

www laurelfinkphotography.com
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From: Chris Campbell (clcampbell@charterinternet.com)

Sent: Thursday, January 14, 2010 1:22 PM
To: Elizabeth Sadowski

Cc: ‘family law list serve’

Subject: Re: [MI Family Law} Anti trolling effort

Elizabeth Sadowski wrote:

We know it is sleazy, and
degrades our profession, but we have to live with that sort of thing in a
free society. What we don't have to tolerate is the harm it visits on the
people we serve.

By “free society," you're making reference to our traditional preference for a relative lack of
regulation. We often hear "it's a free country, ain't it?" when somebody is annoyed by regulation
that limits their chosen behaviors, A better view is that we should allow uncircumscribed
freedoms except when they cause unacceptable harm to others, The other day [ was reflecting on
how many of the new cars are really well made now. They are durable, efficient, and safe, at
least as compared with their predecessors in the bad old unregulated days. In the 1950s, the
market offered many vehicles with flashy looks, a tendency to rust away quickly, a fondness for
lots of cheap gas, and passenger protections that were no better than when cars usually traveled
at 20 mph. Regulation was required to protect us from the clearly demonstrable harms that come
from colliding at 70 mph. It was required to protect us from exhaust emissions and gas

guzzling,

I tend toward the absolutist end of the free speech spectrum generally, with a couple exceptions.
One is for corporate speech, since corporations aren't people and arc legal fictions created for
specific purposes (limited liability and capital gathering). Another is for commercial speech that
has little to do with subjects of common interest or current debate. We regulate defamatory
speech because its vahue, if any, is far below the level of harm it causes. It seems to me that we
can regulate lawyer behavior without creating any danger to public debate or good governance.
We've regulated lawyer behavior for years, restricting what we can and cannot say, without any
apparent harm to the common weal, as it were. 1 can't reveal my client's confidences. I can't
bave ex parte discussions with a judge about a case. [ can't bring up certain subjects in court
proceedings under the rules of evidence or in the face of limiting orders. I don't see any reason
why my important liberties will be affected if I can't send letters to people who'll be hearing from
the process server soon enough, anyway. And most of us probably have a sense that, more often
than not, the ones who are doing this aren't the cream of our crop, anyway.

Chris Campbell
TC

Ve AR YA T S T e L TR
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From: Chris Campbell [clcampbell@charterinternet.com]

Sent: Friday, December 04, 2009 12:49 PM

To: John Hammond

Cc: 'Elizabeth Sadowskl'; 'Family Law Listserv'

Subject: Re: [MI Family Law} Request for your comments: attorney solicitation
letters

John Hammond wrote:

Liz, It is essential, in my opinion, to stress that, the moment that an abuser learns that a domestic
violence victim is acting to try to end the abuse, is the moment of the greatest danger that the
abuser will kill or seriousty harm the victim and/or any children. Well-advised victims plan
when they can escape with the least danger to themselves and their children. Ifa scumbag
attomey solicites business from the defendant before the victim can escape - we may well have a
homicide result. —
Some very fine Justices, and a significant number of R/A members, may not be aware of these
facts, so obvious to domestic law practitioners, and therefore we need to present external studies
that will educate our audience. I feel that published studies and/or reports, with a war story or
two, would be much more effective han a handful of war stories alone.

I was one of those who urged keeping the "safety period” (or whatever it is called) short because
I fear that too long a period would result in rejection of the proposal, and that is the last thing we
want.

[n almost all of my divorce cases, there is some form of abuse and it's usually violent. That's a
criterion for case acceptance. But fortunately, I live in a region in which PPOs are readily
granted. That is based on three things. First, we have a good statute. It allows prompt relief and
also a prompt hearing at the respondent’s request so as to provide due process in the rare
instances of wrongful issuance. Second, we have an excellent DV shelter organization in most
of my counties, and they are very good at helping petitioners organize their factual statements so
as to make an effective request. Third, our judges are sensitive to the DV phenomenon and they
grant PPOs freely when needed.

Because most of my clients have a PPO by the time the divorce is filed, the abusive situation has
already been terminated. This means that the moment of danger may have passed by the time the
divorce is filed. But the greater finality of a divorce, as opposed to a PPO, may prompt a violent
reaction even after a PPO. Or, on the other hand, it may lessen the shock of the divorce filing to
the defendant. I have not seen statistics.

If it is less common elsewhere for PPOs to be in place when divorces are filed in abusive
marriages, perhaps the bar ought to be working to make the PPO process more effective in the
regions where it is not. The statute has made a huge difference in the lives of protected people
where I practice because the protection is available and because violations tend to be prosecnted.

Meanwhile, imposing some sort of protective period for attorney solicitations may be important.
Where ] practice, for those defendants whom we can't serve with summons & complaint
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promptly, the first notice of the divorce filing is often the leter scheduling a conference with the
FOC for temporary custody & support interviews. In really abusive cases, we have asked the
FOC to withhold the notice until after service.

Chris Campbell

TC
“

From: Merry McQuiddy [merry@mcquiddylaw.com]

Sent: Friday, December 04, 2009 5:03 FM

Yo: 'Elizabeth Sadowski'

Subject: RE: [M| Famlly Law] Request for your comments: attorney sollcitationietters

Ms. Sadowski:

| have heard from more than one of my dients (I cannot now remember which ones) who previoualy had
been solicited (or whose spouses wera solicited) within two or three days after the case was filed.
Fortunately, nona of them ware harmed because aof the contact. However, having been the Director of
Probation at a District Court in Michigan for twelve years handiing hundred of domestic violence matters, |
thought the potential harm in this practice was obvious. | adjusted my family law practice to incdlude a
discussion with every new dliant about the passibility of their spouse being solicited by an attorney before
we have chosen to notify him/her of the divorca action. With thosa clients subject to possible domestic
violence, | simply will not file the case until my dient assures me they are safa. In one instance, that
wailng time resulted in {he abusive spouse absconding with everything the parties’ owned.

{ am embarrassed on behalf of my profassion when | have to explain this problem to new clients — telling
them that some attorneys are 50 void of sensitivity to the passible harm they may cause or so desperate
for work that they wouid behave in such a manrer.

Pleasa forward my sentiments to the Section.

Thank you,

Merry McQuiddy, P56537
1985 W. Big Beaver, St. 103
Troy, M) 48084

248 220-1024

From: familylaw-bounces@groups.michbar.org on behalf of Mary G. Falcone,
P.C. [marygfalcone@comcast.net]
Sent: Friday, December 04, 2009 2:34 PM
To: Michael H Golob; familylaw @groups.michbar.org
Subject: Re: [MI Family Law] Solicitation of family law cases by
trolting(Trolling for dollars)
Attachments: ATT00150.txt

At least twice in 30 years |ve seen all chances of reconclliation destroyed by an eager "rolling” attorney
notifying the other spouse. In both instancas, the divorce action was prompted by a misunderstanding
that, had there been no notice, would have been dropped and have resulted In the parties remalning
married. The notice of the flling both Umes drove a wedge in so deep that it could not be saved.
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