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UNITED STATES OF AMERICA
UNITED STATESDISTRICT COURT
FOR THE WESTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

QUEEN C. KING,

Plaintiff,
Case No. 1:.05-cv-124
V.
Honorable Joseph G. Scoville
RED ROOF INN, et al.,

Defendants. OPINION

S N N N N N N N N N

Thisisacivil rightsaction brought by aformer employee of defendant Red Roof Inn,
arising from plaintiff’s termination from employment as a housekeeper on November 7, 2003.
Plaintiff brings daims against Red Roof Inn and her former supervisor, Donna Barnell, for age
discrimination under thefederd AgeDiscriminaionin Employment Act (ADEA),29U.S.C. 88621-
634, and for age and race discrimination under the Michigan Elliott-Larsen Civil Rights Act, MicH.
Comp. Laws 8§ 37.2101-37.2804.

After the closeof discovery, defendants moved for summary judgment on theground
that plaintiff had not established a prima facie case of either age or race discrimination, and that
defendantshad terminated plaintiff’ semployment for alegitimate, nondi scriminatory reason arising
from her failure on two occasions to clean an assigned room but falsifying her housekeeping sheet
to say that she had. Plaintiff opposes the motion, asserting that she has established a prima facie
case and that defendants proffered reason for termination was pretextual. The parties have

consented in writing to the dispositive jurisdiction of a magistrate judge pursuant to 28 U.S.C. 8
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636(c) and Rule 73 of the Federal Rules of Civil Procedure. (See Consent and Order of Reference,
docket #19). OnMarch 3, 2006, the court conducted oral argument on defendant’ smotion. For the
reasons set forth below, the court concludesthat plaintiff has failed to establish a prima facie case
of either age or race discrimination. Defendants' motion for summary judgment will therefore be

granted.

Summary Judgment Standard

Summary judgment is appropriate when the record reveal sthat there are noissues as
to any materid fact in dispute and the moving party isentitled to judgment as a matter of law. Fep.
R. Civ. P. 56(c); Kocak v. Community Health Partners of Ohio, Inc., 400 F.3d 466, 468 (6th Cir.
2005); Thomas v. City of Chattanooga, 398 F.3d 426, 429 (6th Cir. 2005). The standard for
determining whether summary judgment is appropriate is “whether ‘the evidence presents a
sufficient disagreement to require submission to ajury or whether it is so one-sided that one party
must prevail as a matter of law.”” Terry v. LaGrois, 354 F.3d 527, 530 (6th Cir. 2004) (quoting
Andersonv. Liberty Lobby, Inc., 477 U.S. 242, 251-52 (1986)); see Rainer v. Union Carbide Corp.,
402 F.3d 608, 614 (6th Cir. 2005); MartingaleLLC v. Louisville, 361 F.3d 297, 301 (6th Cir.), cert.
denied, 125 S. Ct. 453 (2004).

Thecourt must consider all pleadings, depositions, affidavits, and admissionsonfile,
and draw al justifiable inferencesin favor of the party opposing the motion. See Matsushita Elec.
Indus. Co. v. Zenith Radio Corp., 475 U.S. 574, 587 (1986); Twin City FireIns. Co. v. Adkins, 400
F.3d 293, 296 (6th Cir. 2005). The party moving for summary judgment bearstheinitial burden of

pointing out to thedistrict court that thereisan absence of evidenceto support the nonmovingparty's
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case, but need not support its motion with affidavits or other materials “negating” the opponent’s
clam. See Morrisv. Oldham County Fiscal Court, 201 F.3d 784, 787 (6th Cir. 2000); see also
Minadeo v. ICI Paints, 398 F.3d 751, 761 (6th Cir. 2005). Once defendants show that “thereis an
absence of evidence to support the nonmoving party’s case,” plaintiff has the burden of coming
forward with evidence raising a triable issue of fact. Celotex Corp. v. Catrett, 477 U.S. 317, 323

(1986).

Statement of Facts

Theevidence of record, consideredin alight most favorableto plaintiff, disclosesthe
following:

Plaintiff, an African-American woman, was empl oyed asahousekeeper by defendant
Red Roof Inn on March 19, 1981, at its Benton Harbor motel. She retained that position until the
time of her discharge on November 7, 2003. (King. Dep., 6, PIf. Ex. E). Plaintiff was 61 years of
age at the time of her discharge. Defendant Donna Barnell was hired as general manager of the
Benton Harbor motel on February 17, 2003. (Barnell Dep., 10, PIf. Ex. F). At that point, plaintiff
became subject to Ms. Barnell’ s supervision.

The record indicates that plaintiff’s work history with Red Roof Inn was very good
until the year 2003. Plaintiff has submitted to the court a number of performance evaluations
covering a twenty-year period. (PIf. Ex. D). These performance reviews generally show above
average performance through the year 2002. Beginning in 2002, plaintiff wasforced to take several
leaves of absence because of a hand injury and subsequent surgery. As a result of this injury,

plaintiff was on medical leave for atime, receiving worker’'s compensation. Her medical leave
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began on February 17, 2003, the same day that Donna Barnell took over as general manager of the
motel. This period of leave ended on April 1, 2003. In the summer of 2003, plaintiff was given
restricted duties and ultimately again went on medical leave, receiving worker’s compensation.
Plaintiff’s doctor released her to return to work without restrictions as of October 20, 2003. When
plaintiff returned towork onthat day, however, Barnell indicated that the paperwork wasnot in order
and refused to allow her to come back towork. Plaintiff was reinstated two days later, on October
22,2003. Atthat time, however, Barnell said to plaintiff, “ Y ou' |l begottenrid of.” (King Dep., 46).

On the next day, October 23, 2003, the first incident occurred upon which plaintiff’s
termination was allegedly based. Plaintiff was assigned to clean, among other rooms, Room 115.
Shecompl eted ahousekeeping sheet (Def. Ex. 17) indicatingthat she had cleaned theroom.* Barnell
claimed, however, that a guest reported that the bedsheets were stained with blood. Defendant has
produced a customer invoice confirming that the guest checked out on the same day that he arrived
and that the hotel granted him a $30.00 adjustment, noting “blood on bed al over.” Ms. Barnell
testified that she spoke to plaintiff verbally aout the incident and informed her that she would be
“written up” for failure to clean the room properly. (Barnell Dep., 49-50). At that time, plaintiff
contended that the customer had lied. (1d., 50). Plaintiff admitsthat Barnell confronted her with the
incident on the 24th or 25th of October and that plaintiff denied responsibility. (KingDep., 79-80).

She also admitsrefusing to sign adocument that indicated that she had left blood on the bed. (1d.,

! Aspart of her duties, plaintiff wasto complete each day ahousekeeping sheet, which listed
the rooms assigned to her. (King Dep., 49-51). “It was a sheet with alist of rooms where you had
checkouts and you had stayovers. And you checked the checkouts and you checked the stayovers
and you cleanthem.” (Id., 50). The sheet wasthenturned into the desk clerk, who logged into the
“Fidelio” computer system the fact that the room was clean and ready for a guest to occupy. (Id.,
51-52; Barnell Dep., 16).
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80). Barnell contendsthat she completed adisciplinary action form on October 28, 2003 (Def. Ex.
19), but plaintiff deniesthat she saw it until after her termination. (King Dep., 80). Consequently,
construing the evidence in a light most favorable to plaintiff, the court concludes that shortly after
October 23, 2003, Barnell accused plaintiff of having left bloody sheets on a bed, plaintiff denied
that she had done so and refused to sign whatever paper was tendered to her, that Barnell prepared
thedisciplinary action form (Def. Ex. 19) on October 28, 2003, but that plaintiff did not seetheform
until after her termination.

The second incident identified as forming the basis for plaintiff’s termination
occurred approximately two weeks later, on November 6, 2003. On that day, room 147 was among
the rooms assigned to plaintiff for cleaning. Plaintiff completed a*“ Daily Quality Check” form for
November 6, 2003, in which sheindicated that she had cleanedroom 147. (Def. Ex. 20). Theform
was signed and initialed by plaintiff. It isundisputed that, in reliance on this form, the desk clerk
made a notation in the Fidelio computer system that room 147 was clean and ready for customer
occupancy. On the afternoon of November 6, after plaintiff had left work, a customer checked into
the hotel and was assigned room 147. (Barnell Dep., 16). The guest came back immediately and
said that the room had not been cleaned. (1d.). Barnell then ran a“key report” to confirm that the
room had been certified asready for occupancy. Shetestified that she personally inspected the room
and found that “the room had not been touched by a housekeeper.” (Id., 15-17). Plaintiff appeared
for work the next day, November 7. Barnell met her at the door and told her that she had * missed”
aroom. Plaintiff contended that she had cleaned the room. After discussion “back and forth,”
Barndl terminated plaintiff’s employment. (King Dep. 89-90). Barnell prepared a disciplinary

action form dated November 7, 2003 (Def. Ex. 21), citing plaintiff for failureto fulfill her assigned
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work responsibility in a guest-sensitive area, insubordination and refusal to obey orders, and
falsifying a company record (the “Daily Qudity Check” form). The disciplinary form recited that
plaintiff had received a verbal warning in May 2003 for leaving a room dirty and on October 28,
2003, for the incident involving room 115.

After plaintiff was terminated, Barnell distributed her duties among the other
housekeepers, including Sara Wilbur. Sara Wilbur, a white femde significantly younger than
plaintiff, had been hired on July 2, 2003. (Barndl Aff., Def. Ex. 26, 5). Because plaintiff was
terminated during thefacility’ s slow season, Red Roof Inn did not hire ahousekeeper to replace her,
but reassigned her rooms among the existing housekeepers. (1d.).

After her termination, plaintiff sought and was given accessto her personnel file. In
it, she discovered records of verbal reprimands that she claimed she never received and other
evidencethat led her to beieve that Barndl had been documenting her file in order to build afase
case for termination.? On April 20, 2004, plaintiff filed an administrative charge with the Equd
Opportunity Employment Commission and the Michigan Department of Civil Rights, alleging that
her termination was motivated by discrimination on account of age and disability. (Def. Ex. 23).
The Michigan Department of Civil Rightsdismissed plaintiff’scomplaint for insufficient evidence,
and the EEOC adopted the state agency’s findings and issued plaintiff a right-to-sue letter dated

January 11, 2005. (Def. Ex. 25).

2 Defendants contest plaintiff’ sallegations concerningthedoctored evidencein her personnel
file. Defendants, however, do not rely on any of the dlegedly false verbal warnings in justifying
plaintiff’ stermination. Any issueof fact regardingthese earli er warningsistherefore not “materid”
within the meaning of Rule 56, as its resolution would not affect the outcome of the case. See
Rodgersv. Monumental Life Ins. Co., 289 F.3d 442, 447 (6th Cir. 2002).

-6-
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On February 17, 2005, plaintiff initiated this civil action by the filing of apro se
complaint. Approximately three months thereafter, attorney Roosevelt Thomas entered his
appearancefor plaintiff.*> Counsel filed asecond and third amended complaint on behalf of plaintiff.
As articulated in the third amended complaint (docket # 23), plaintiff raises a clam of age
discrimination under the ADEA and the analogous Elliott-Larsen Civil Rights Act. The claim of
race discrimination arises only under the Elliott-Larsen Act, as plaintiff failed to dlege race
discrimination in her administrative charge to the EEOC. Although the third amended complaint
alleges that certain actions taken by defendants during the course of plaintiff’s employment
(including the allegedly fal se reprimands) were discriminatory, at oral argument plaintiff’s counsel
indicated that plaintiff’ s claims arise exclusively from her termination from employment, although
factspreceding thetermination give color and context to defendant’ sallegedly discriminatory intent.
In responseto plaintiff’ s claims of discrimination, defendants point to thetwo incidentsin October

and November 2003, as alegitimate, nondiscriminatory reason for discharge.

Discussion
The ADEA providesin pertinent part that it isunlawful for anemployer “to discharge
an individual . . . because of such individual’s age.” 29 U.S.C. § 623(a)(1); see Mitchell v.
Vanderbilt Univ., 389 F.3d 177, 181 (6th Cir. 2005). The Michigan Elliott-Larsen Civil Rights Act
prohibitsemployment discrimination onanumber of grounds, including raceand age. MicH. ComPp.

Laws § 37.2202(1)(a). The Michigan courts generally follow federal precedents in analyzing

3 The court acknowledges Mr. Thomas' s professionalismin assisting apro seplaintiff inthe
litigation of a difficult civil rights matter. Without counsel’s assistance, plaintiff may have been
unableto articulate her claims or devel op supporting evidence. Mr. Thomas' s servicein this matter
has been in the highest traditions of the profession.

-7-



Case 1:05-cv-00124-JGS Document 45  Filed 03/08/2006 Page 8 of 15

discrimination claims under the Elliott-Larsen Act, including federal cases establishing the manner
inwhich aplaintiff may establish theprima facie case of discrimination.* See Radtkev. Everett, 501
N.W.2d 155, 162 (Mich. 1993); seeal so Eversonv. Michigan Dep’t of Corr., 391 F.3d 737, 748 n.14
(6th Cir. 2004).

A plaintiff can establish a claim of discrimination by producing either direct or
circumstantial evidence. See White v. Columbus Metropolitan Housing Auth., 429 F.3d 232, 238
(6th Cir. 2005). Direct evidenceis “that evidence which, if believed, requires the conclusion that
unlawful discrimination was at least a motivating factor in the employer’s actions.” Jacklyn v.
Shering-Plough Healthcare Prods. Sales Corp., 176 F.3d 921, 926 (6th Cir. 1999). Onceaplaintiff
has produced credible direct evidence of discrimination, the burden then shifts to the employer to
show that it would have taken the employment action even in the absence of discrimination. Id. In
the present case, plaintiff admittedly has no direct evidence of either race or age discrimination.
Paintiff can point to no written policies or verbal statements disclosing discriminatory animus, nor
isthere any evidence of discriminatory pattern, practice, or history inthe record. The closest thing
to direct evidence existing in this caseis the statement attributed to defendant Barnell to the effect
that she would “get rid of” plaintiff, made approximately two weeks before termination. As
plaintiff’ scounsel candidly admitted at oral argument, however, thisstatement, whilehostile, cannot
be construed as disclosing animus against plaintiff on account of her race or age.

In order to survive summary judgment on aclaim of either race or age discrimination

using circumstantial evidence, the plaintiff must produceevidence sufficient to meet her primafacie

* The principal difference between Michigan law and federal law is that under the Elliott-
Larsen Act, asupervisor such as defendant Barnell isdeemed to be an “employer” who may be sued
for acts of discrimination under the state Act, while supervisors may not be sued under Title VII.
See Elezovic v. Ford Motor Co., 697 N.W.2d 851 (Mich. 2005).
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burden under the four-prong test initially devel oped by the Supreme Court in McDonnell Douglas
Corp. v. Green, 411 U.S. 492 (1973). See Browning v. Dep't of the Army, 436 F.3d 692, 695 (6th
Cir. 2006); Clayton v. Meijer, Inc., 281 F.3d 605, 610-11 (6th Cir. 2002); Lytle v. Malady, 579
N.W.2d 906, 914-15 (Mich. 1998). Once plaintiff establishes a prima facie case, the burden of
proceeding then shiftsto defendant to proffer alegitimate, nondiscriminatory reason for termination.
If defendant meetsthisburden, plaintiff must establish factswhich, if believed by the jury, establish
that the stated reason is mere pretext for the true discriminatory motive. Browning, 436 F.3d at 695;
White, 429 F.3d at 238.

Inacaseof racial discrimination, itisplaintiff’ sburdento establish aprimafaciecase
by showing (1) she was a member of a protected class, (2) she suffered an adverse employment
action, (3) she was qualified for the position, and (4) she was replaced by a person outside the
protected classor wastreated |essfavorably than asimilarly situated individual outsidethe protected
class. See Braithwaite v. Timkin Co., 258 F.3d 488, 492 (6th Cir. 2001); see also Succarde v.
Federal Express Corp., 106 F. App’'x 335, 339 (6th Cir. 2004). The elementsof aprima facie case
for age discrimination are the same, except with regard to the fourth test. A plaintiff in an age case
isnot required to show that shewas replaced by aperson outside the protected class. Rather, plaintiff
must show that she was replaced by a significantly younger person. See O’ Connor v. Consolidated
Coin CaterersCorp., 517 U.S. 308, 313 (1996); GrosjeanVv. First Energy Corp., 349 F.3d 332, 335
(6th Cir. 2003); Meagher v. Wayne Sate Univ., 565 N.W.2d 401, 410 (Mich. Ct. App. 1997).

Plaintiff clearly meetsthefirst three elementsof aprimafacie case. Sheisamember
of two protected classes, in that plaintiff is of African-American descent and, at the time of her
discharge, she was 61 years of age. Defendants terminated her employment, which is clearly an

adverse employment action. Despite defendant’ s arguments to the contrary, plaintiff was clearly
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gualified for her position. Plaintiff held the housekeeper position for over twenty years, and her
annual evaluations were very good. Despite these facts, defendant asserts that plaintiff was not
qualified for her position, because plaintiff “not only failed to clean all rooms assigned to her, she
falsely indicated that she had cleaned her rooms.” (Def. Brief, docket # 37, at 7). Plaintiff’ salleged
failureto clean two rooms, and her alleged fal sification of company records, constitutes defendant’ s
legitimate, nondiscriminatory reason proffered for the termination. Under clear Sixth Circuit law,
acourt may not takeinto considerationtheemployer’ s proffered reasonfor termination asapredicate
for finding that the plaintiff has failed to make a prima facie case. See Cicero v. Borg-Warner
Automative, Inc., 280 F.3d 579, 587 (6th Cir. 2002); Cline v. Catholic Diocese of Toledo, 206 F.3d
651, 660-61 (6th Cir. 2000). Suchananalysisimproperly conflatesdistinct stages of theMcDonnd I-
Douglas inquiry. Cline, 206 F.3d at 661. Rather, the court must examine plaintiff’s evidence
independent of the nondiscriminatory reason proffered by the defense as grounds for terminating
plaintiff. 1d. When the evidence of record is scrutinized, independent of the events leading up to
plaintiff’ stermination, the conclusionisinescapabl e that plaintiff wasqualified for the housekeeper
position.

Plaintiff’s claim falters, however, on the fourth element of her prima facie case.
Plaintiff may satisfy this prong in one of two ways. First, she may show that she was replaced by
a person outside the protected class (or, with regard to an age claim, by a significantly younger
person). In order to meet this burden, plaintiff points to Sara Wilbur, a younger white person
employed as ahousekeeper at the Benton Harbor motd. It is beyond genuine issue, however, that
defendants hired Sara Wilbur in July 2003, four months before plaintiff was terminated. The
affidavit of Ms. Barnell establishes that defendants did not hire anyone to replace plaintiff, but

merely assigned her former section randomly among other housekeepers. Plaintiff’s tesimony is
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consistent with thisconclusion. Shetestified that when she returned to work to pick up her check,
“the housekeeper s had to pick up the extra dirty rooms, which was my section.” (King Dep., 104)
(emphass added). On these facts, Sixth Circuit authority requires afinding that plaintiff was not
“replaced.” * Spreading theformer duties of aterminated empl oyee anong the remaining employees
does not constitute replacement.” Lilley v. BTM Corp., 958 F.2d 746, 752 (6th Cir. 1992) (finding
that plaintiff in an age discrimination case failed to establish a prima facie case). As the seminal
Sixth Circuit case put it, a“ person isnot replaced when another employeeisassigned to performthe
plaintiff’s dutiesin addition to other duties, or when the work is redistributed among other existing
employees already performing related work.” Barnesv. GenCorp., Inc., 896 F.2d 1457, 1465 (6th
Cir. 1990). Incircumstancesidentical to thosein the present case, the Sixth Circuit uniformly holds
that aplaintiff isnot replaced when the work isredistributed among other existing employees. See,
e.g., Grogeanv. First Energy Corp., 349 F.3d a 336; Majewski v. Automatic Data Processing, Inc.,
274 F.3d 1106, 1115 (6th Cir. 2001). “A person isreplaced only when another employeeis hired
or reassigned to perform the plaintiff’ sduties.” Barnes, 896 F.2d at 1465 (citing Sahadi v. Reynolds
Chem., 636 F.2d 1116, 1117 (6th Cir. 1980)). Plaintiff has produced no evidence tending to show
that Sara Wilbur, or any other individual employee, was reassigned to perform plantiff’s duties.
Rather, the uncontroverted evidence indicates that plaintiff’s section was merely absorbed by the
other housekeepers. Under unanimous Sixth Circuit authority, these facts preclude a finding that

plaintiff was replaced by a person not in the protected class.”

® The parties disagree as to whether plaintiff had a permanent “section” assigned to her (as
plaintiff contends) or received her room assignments each day (asdefendantscontend). For purposes
of thismotion, the court accepts (asit must) plaintiff’ s contention that she had a permanent section.
The fact remains, however, that there is no evidence to support a finding that this section was
reassigned to Sara Wilbur or any other individual housekeeper.

-11-
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Alternativey, aplaintiff may satisfy her burdenonthefourth element of aprimafacie
case by showing that she was treated |ess favorably than a similarly situated individual outside the
protected class. Inthecontext of discriminatory disciplineor termination, “similarly situated” means
that “theindividual swithwhom the plaintiff seeksto compare his/her treatment must have dealt with
the same supervisor, have been subject to the same standards and have engaged in the same conduct
without such differentiating or mitigating circumstances that would distinguish their conduct or the
employer’ streatment of them for it.” Mitchell v. Toledo Hosp., 964 F.2d 577, 583 (6th Cir. 1992);
accord Parriesv. Makino, Inc., 148 Fed. App’ X. 291, 296 (6th Cir. 2005); Francoisv. Sanders, No.
248356, 2004 WL 2726141, at * 5-6 (Mich. Ct. App. Nov. 30, 2004). Although the comparison
need not involve identical misconduct, the misconduct must be of comparable seriousness. See
Hollins v. Atlantic Co., Inc., 188 F.3d 652, 659 (6th Cir. 1999). In comparing employment
discipline decisions, “precise equivalence in culpability between employees’ is not required.
McDonald v. Santa Fe Trail Transp. Co., 427 U.S. 273, 283 n.11 (1976). The plaintiff must,
however, show that two employees were engaged in misconduct of “comparable seriousness’ and
that plaintiff was treated more severely than a person in an unprotected category. See Smith v.
Leggett Wire Co., 220 F.3d 752, 762 (6th Cir. 2000); accord Warfield v. Lebanon Corr. Inst., 181
F.3d 723, 727 n.5 (6th Cir. 1999); Foster v. Ford Motor Co., No. 194695, 1997 WL 33344448, at
* 3-4 (Mich. Ct. App. July 18, 1997).

The record is devoid of evidence showing that any nonprotected employee who
engagedinmisconduct of “comparableseriousness’ wastreated differently from plaintiff. Theonly
evidencebeforethe court concerningterminationsby defendant Barnel |l at the Benton Harbor facility
was presented by defendants. Barnell'sunrebutted affidavit showsthat she terminated four younger

employeesfor the same or similar conduct for which she terminated plaintiff: SylviaKimble (born

-12-



Case 1:05-cv-00124-JGS Document 45  Filed 03/08/2006 Page 13 of 15

1975), Ebony Partee (born 1983), Shirley Barnes (born 1959), and Andrea Frtalich (born 1968).
(Barnett Aff., Def. Ex. 26, 7). Defendants sworninterrogatory answers(Def. Ex. 27) indicatethat,
in addition to these four employees, Barnell discharged twenty-six other employees, including
plaintiff. Fourteen of these employees were white; ten employees, including plaintiff, were black;
and two are listed as Hispanic or Native American. These raw statistics raise no inference of
discrimination against African-Americans or other minorities. Beyond that, plaintiff has not
provided the court with any evidence that a nonprotected employee committed any infraction
remotely similar to that committed by plaintiff but was punished less severdy. In fact, the record
isdevoid of evidence concerning any smilarly situated employee who wasnot fired. Inthe absence
of proof of such a similarly situated employee, plaintiff fals to meet the second aternative for
establishing a prima facie case of race or age discrimination.

Rather than pointing to an employee who was engaged i n misconduct of “ comparable
seriousness’ but was treated moreleniently, plaintiff pointsto an unrelated incident involving Sara
Wilbur.® Plaintiff assertsthat on November 5, 2003, at 3:15 p.m., she asked to leave work early for
a doctor’s appointment at 3:30 p.m., with two rooms left uncleaned. She asserts that defendant
Barndl told her that she could not leaveuntil al rooms had been cleaned. Plaintiff assertsthat Sara
Wilbur was treated differently, in that Barnell allowed Wilbur to go home early, with eight rooms
uncleaned, on November 7, 2003. The record lacks any details concerning the circumstances
surrounding Barnell’ s decision to allow Sara Wilbur to go home early, such as the reason for the
request or whether, like plaintiff’s, it was made at the last minute. Plaintiff repeatedly testified that

shedid not know why Wilbur was allowed to go homeearly. (King Dep., 104-05). Morebascally,

® Ironically, Sara Wilbur was also terminated from employment by defendants, for reasons
that do not appear of record.
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aplaintiff alleging wrongful termination cannot meet her burden of establishing disparate treatment
by pointingto an event unrelated to thetermination decision. Shahv. General Electric Co., 816 F.2d
264 (6th Cir. 1987), is on point. In Shah, the court found tha a Title V11 plaintiff had failed to
establish a prima facie case of discrimination on the last prong of the McDonnel Douglas test,
because he had failed to identify those individualswho were dlegedly treated differently. 816 F.3d
at 268. First, the court determined that plaintiff had failed to show that his employer had attempted
to fill his vacancy with an unprotected person. Id. at 269-270. Turning to the second alternative,
the court determined that plaintiff had not shown that any other employees *had work records and
evaluations similar to plaintiff’s’” but had not been terminated. 816 F.2d at 270. The court rejected
plaintiff’s attempt to establish discrimination by reference to an unrelated event:

Paintiff next points out that Bill Huff, the white, number three man in the
department, wasinvited to meetings with Sharpstone, but plaintiff was purposefully
excluded. While this evidence might raise an inference of discrimination regarding
plaintiff’ s treatment while employed, thisis not the wrong for which plaintiff seeks
recovery; viz, discriminatory discharge and denial of incentive compensation. The
evidence regarding Huff does not have a cose enough nexus to the discriminatory
acts alleged as a basis for recovery to alone establish an inference of disparate
treatment.

816 F.2d at 271.

The Sixth Circuit’s decision in Shah precludes plaintiff’ s reliance on the allegedly
unequal treatment givento plaintiff and SaraWilbur inresponseto their requeststoleave work early.
Assuming that plaintiff and Sara Wilbur were“similarly situated” with regard to their requests (an
assumption that is not supported by the record), there is no nexus between this dlegedly
discriminatory act and the “wrong for which plantiff seeks recovery.” Shah, 816 F.2d at 271.

Plaintiff’s burden under Sixth Circuit authority was to show that some employee who engaged in

misconduct of “ comparableseriousness’ was not terminated from employment. Plaintiff hasfailed
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to show this, and instead wishes to rely on an unrelated incident involving a request to leave work
fifteen minutes early. Plaintiff has not cited any controlling authority in which the appellate courts
have found a prima facie case on such attenuated evidence.

Proof that a plaintiff belongs to a protected minority, that she was qualified for her
position, and that she was fired, without more, simply failsto present evidence that plaintiff was
“regjected under circumstances which give riseto an inference of unlawful discrimination.” Shah,
816 F.2d at 269 (quoting Texas Dep’t of Comm. Affairs v. Burdine, 450 U.S. 248, 253 (1981)).
Because plaintiff has failed to produce any evidence that she was either replaced by anonminority
employee or that an unprotected employee whose conduct was “of comparable seriousness’ to
plaintiff’swas not discharged, plaintiff hasfailed to establish aprima facie case, and no rebuttable
presumption of discrimination arises. Defendants therefore are not put to the burden of producing
alegitimate, nondiscriminatory reason for the discharge, as no evidence suggests that the discharge
was motivated by discrimination on account of race or age. In these circumstances, defendants are

entitled to a summary judgment in their favor.

Dated: March 8, 2006 /s/ Joseph G. Scoville
United States M agistrate Judge
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