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Welcoming all

new attorneys

AND THE EVOLUTION OF OUR PROFESSION

A very dear friend and colleague of mine in Macomb County has
for several years been the “Captain” of our local swearing-in cer-
emonies, and, among other things, he loves the Beatles. After the
bailiff calls the courtroom to order, the Captain welcomes those
gathered wearing his latest Fab Four specialty tie. | start to wonder
if he’s wearing the “Sgt. Pepper” one or maybe the “Revolver”
one until my daydreaming expands into a full-blown “Ally McBeal”
Broadway thought bubble where I'm up there with a baton conduct-
ing the crowd in singing a resounding chorus of “I Get By With A
Little Help From My Friends.” Until ... POP! The daydream is over,
and I'm back in the courtroom.

“l also encourage more
experienced lawyers, like myself,
to keep an open mind and share
the innovation that may be coming
along with our collective wisdom.

As we all know, what really happens at these swearing-in ceremo-
nies is each motioning leadertype lawyer takes a turn to introduce
the new lawyer being admitted to the community, and the presiding
judge asks questions about each new lawyer's experiences, hopes,
and dreams — like what employment has been procured and who's
clerked for whom. Then, of course, the judge acknowledges family
members in aftendance and grants each and every motion to admit
each new lawyer into practice. The new lawyer then can enjoy a

brief celebration and hopefully a dinner with family and friends be-
fore reality sets in: Work as a lawyer begins the next day.

In larger firms, associates typically are tasked with doing lots of
things, sometimes lessthan-glamorous tasks like extensive research
and writing, filing pleadings, and shadowing and supporting se-
nior partners at trials and motion calls — all with the intention that
this type of working model is how a newer lawyer hones her skills.
Further, whether in a firm or in a solo/small firm sefting, we all
know it's essential for new attorneys to network and rain-make to
develop new client relationships as well as become competent and
effective in their chosen areas of expertise.

And everyone works, and works, and works, and works, and works
some more. This top-down mode of training and mentoring has
come to be the dominant way the profession thinks about how to
succeed in the practice of law.

As it has been, so it shall always be. “Nothing’s gonna change my
world,” right2

Enter COVID-19. It takes the lives of colleagues, friends, and loved
ones. It places unprecedented stresses on working families with
school-age children. We aren't able to freely accompany one an-
other to in-person events. God forbid an elderly parent needs med-
ical treatment and we are not able to personally visit them in care
facilities. Even our own health is put on hold. Out of (not irrational)
fear, we put off getting routine annual medical checkups. Mean-
while, our court system struggles to find a way to fulfill its duties to
the public in delivering justice without putting the public it serves,

The views expressed in From the President, as well as other expressions of opinions published in the Bar Journal from time to time, do not necessarily state or reflect
the official position of the State Bar of Michigan, nor does their publication constitute an endorsement of the views expressed. They are the opinions of the authors
and are infended not to end discussion, but fo stimulate thought about significant issues affecting the legal profession, the making of laws, and the adjudication

of disputes.



as well as the staff and professionals working within the system,
at risk.

And so we dll, judges and lawyers alike, begin the adventure of
Zooming together. And day by day, change by change, it becomes
clear that the new generation of legal professionals — who pre-
COVID had to wait, stay in their lanes, and work their way up the
ladder — might just be uniquely poised, right now, to move up to
the front of the pack in shaping new ways to practice law using
new practices that will improve our profession and society, so long
as we do not abandon the bedrock ethics of our profession.

No matter how much and how fast things change, | am counting
on all of us, old and new lawyers alike, to maintain our tradition of
collegiality and professionalism. | hope and believe that our new
lawyers will be as generous as the prior generation of lawyers has
been in bringing the next wave into the practice.

| say this selfishly, because | fully acknowledge that as | age, | am
likely to fall back into traditional top-down thinking. | will have to
work harder to learn how to effectively use new technology or com-
munication platforms or have the best software to protect my clients’
privacy. | will need the energy and conviction of youthful people to
inspire me to be frue to the promises | made when | took the Law-
yer's Oath 25 years ago. | also encourage more experienced law-
yers, like myself, to keep an open mind and help inform and shape
the innovation that may be coming with our collective wisdom.
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The profound disruption that COVID-19 wreaked throughout the
world has brought a profound reexamination of everything we do,
including how we work and live our lives. Our Chief Justice, Bridget
Mary McCormack, is being quoted everywhere for her observa-
tion that the pandemic may not be the disruption we wanted but
could very well be the disruption we need to bring more access and
transparency fo our justice system. | think the same could be true
about how we practice law. Our profession has long struggled with
wellness and worklife balance, and that struggle was reaching ep-
idemic proportions even before COVID-19. Let's make this a break-
through moment in atforney wellness by focusing on the lessons the
pandemic taught us about mental health and the practice of law.

| have no clue what internal music will be going on in the minds
of future motioning lawyers as they attend swearing-in ceremonies
and welcome the newest members of our profession, but whatever
the beat or rhyme, | hope the lyrics in their minds are as affirming
and optimistic as the sampling from the Captain at my Macomb
swearing-in:

“Life is very short and there's no time for fussing and fighting, my
friend.”

“You know we'd all love to change the world.”

“Don't carry the world upon your shoulders.”

“It's going to be alright.”
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FROM THE EDITOR

CELEBRATING
00'Y
MOD

~ARS BY
RNIZING

BY MIKE EIDELBES

To our readers:

We knew we wanted to do something special to celebrate the
100th anniversary of the Michigan Bar Journal. Ultimately, we de-
cided the best way to honor this historic milestone is by moderniz-
ing the Bar Journal in both its print and online forms.

We hope you like what you see.

Credit goes to brand designer Sarah Lawrence Brown for the new
look of the Bar Journal that arrives in your mailboxes 11 times each
year. Our goal was simple: To provide a clean, fresh presentation
to readers. Online, we will still provide the PDF version of the mag-
azine, but now also offer a more robust website with accessible
versions of our articles that are easier to share across a variety of
platforms.

The reason? The Michigan Bar Journal is the flagship publication
of the State Bar of Michigan, and our primary goal is always to
serve you better.

For those of you used to getting most of your information online, this
will serve you better. For those of you who wish to share what you
read each month on social media or through text messages, this will
serve you better. And, if you occasionally search online for legal
news and information, this will serve you better. You can access the
online version of the Bar Journal at michbar.org/journal or follow
the State Bar of Michigan on your favorite social media platform to
get links to the articles.

That's a lot of changes, but one facet of the Bar Journal remains the
same: It will continue to offer analysis of diverse areas of law and
insights on important current legal news through feature articles
and columns written by lawyers for lawyers.

A special thank you goes to the Michigan Bar Journal Committee,
whose dedicated members volunteer their time and work tirelessly
to plan themes for every edition, coordinate with authors and edit
their submissions with an eye on the expectations of our audience,
and provide valuable advice to me.

In this month'’s edition, we are tackling access to justice as a corner-
stone topic worthy of being featured in the issue marking the Bar
Journal’s 100th year. You will find articles dissecting what has been
done — and what can be done — to make strides in this funda-
mental issue of justice with contributions from Michigan’s leading
experts, including two state Supreme Court justices.

Our centennial celebration will continue over the next 11 issues
with flashbacks dedicated to a specific decade to highlight our his-
tory and important legal milestones, along with occasional reflec-
tions from people with long-standing connections to the Bar Journal.
It starts this month with a deep dive into why bar journals like ours
exist in the first place.

Our commitment to better serving Michigan atforneys remains
steadfast, and we will continue to make improvements to our de-
sign, delivery systems, and content platforms. Please let us know
what you think. We would love to hear your opinion on the re-
freshed Bar Journal, ideas for content you would like to see, and
other ways we can continue to make it better. All input is welcomed.
Please feel free to contact me now or any time in the future at bar-
journal@michbar.org.

Thank you for reading.



Why we have

a Bar Journal

BY GEORGE STRANDER

The Michigan State Bar Association (MSBA)
began publishing the Michigan State Bar
Journal 100 years ago in November 1921,
Now known simply as the Michigan Bar
Journal, it is one of the oldest such legal
periodicals in the country.!

Since the Bar Journal was instituted as a
tool to further the MSBA's objectives, we
can explain its creation on at least two lev-

els. First, we can illustrate the emergence of
the MSBA, the body whose founding goals
were still being sought when the Bar Jour-
nal was started. Second, we can describe
the factors that specifically led the MSBA in
1921 to begin publishing the Bar Journal.

EMERGENCE OF THE MSBA
Starting in 1890 up until the 1935 when it
transitioned to the integrated State Bar of

Michigan,? the MSBA was a largely selec-
tive voluntary organization.? It was formed
by a group of leading Michigan attorneys*
to promote certain substantive ends — the
honor of the profession, the administration
of justice, wise uniform laws, the science of
jurisprudence, a lawyer's code of ethics,
and the welfare of the profession and the
public — with standing committees includ-
ing those focusing on law reform, judicial



administration, legal education, admission
to the bar, and grievances.® Importantly,
modern American bar associations —
namely those initiated since 1870 — adopt-
ed similar goals,® and each used its journal
indirectly to further those ends.” Hence, for
the root cause of the MSBA's emergence we
must examine what led to the formation of

these bar associations with these goals.

New York City is
credited with creation
of the first modern bar

in 1870, but did not
start a journal until

1928.

When looking at the span of the American
19th century, several interrelated trends
and factors suggest themselves as important
in explaining the rise of bar associations: a
constant strain of professionalism within the
ranks of the law, “Jacksonian democracy,”
economic development and urbanization,
the changing nature of attorney work, and
the rise of secular scientific thought. It ap-
pears that interest amongst a certain por-
tion of the bar to act to improve law existed
for decades before 1870, and yet the op-
portunity for action, as well as the form of
that action, had to wait for the development
of these trends, especially in the aftermath
of the Civil War.

LEGAL PROFESSIONALISM

Throughout this country’s history there
has always been a subset of aftorneys at
any given time who viewed their work as
more than a means to make a living; they
saw themselves as judges and counselors
uniquely entrusted with the operation of the
state-established system for deciding civil
and criminal controversies.® This subset has
consistently over time called for all to reflect
the professional status of the bar, including
thorough education, high admission stan-
dards, and adherence to ethical canons.

JACKSONIAN DEMOCRACY

Andrew Jackson’s election as president in
1828 had farreaching consequences. Re-

belling against the builtin elitism of much
of the politics and its institutions up to that
time, Jackson pushed a populist agenda, el-
ements of which endured long after he was
dead.” He championed voting rights re-
gardless of income (although still exclusive-
ly for white males) as well as a relaxation of
sociefal barriers to the advancement of the
poor and uneducated. He is also credited
with creating the spoils system — that is, a
winning candidate’s rewarding of govern-
mental offices and perquisites based merely
on political support. And he opposed the
market economy to the extent that it worked
against his brand of egalitarianism.™®

Before Jackson’s election, most states had
a variety of requirements for would-be af
torneys to gain admittance to the bar." To
the horror of legal professionals, the reduc-
tion of standards for becoming an attorney
swept through the country as part of Jack-
son’s egalitarian revolution and lingered for
decades.'? What bar associations existed
were driven out of existence or into mori-
bundity.'® The idea of an honorable profes-
sion was abandoned for one of an egalitar-
ian pursuit.

The political popularity of Jacksonian de-
mocracy lay in its ability to appeal to an
ethnically defined version of egalitarian-
ism while the galvanizing slavery question
was still up for national debate, a situation
which made meaningful uniformity of laws
impossible. The Civil War both destroyed
the perfect storm that had allowed Jacksoni-
anism to survive as long as it did and made
uniform laws truly possible.'

ECONOMIC DEVELOPMENT
AND URBANIZATION

Throughout the 19th century, the Industri-
al Revolution, along with immigration and
advances in medicine, increased the coun-
try’s population over fourteen-fold; by 1900
there were more than 76 million people
living in the United States.'® Urbanization,
of course, also increased, with the country
leaping from about 5% urban in 1800 to
nearly 40% urban (in the northeast U.S.,
better than 50% urban) in 1900.'¢

Development, population growth, and ur-
banization brought a host of new social
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challenges as well as opportunities (includ-
ing a greater ability to exchange ideas,
albeit impersonally through anonymous
corporate interactions.)'” How justice was
administered in quieter antebellum days did
not fit postwar urban life.’® And the cause
of uniform laws, already bolstered by the
national resolution brought with the end of
the Civil War, was promoted further by the
rapid increase in interstate commerce.'?

THE PRACTICE OF LAW

Attorneys in the early 19th century were
mainly general sole practitioners earning
Although
some specialized law offices offered a kind
of legal schooling and a few universities
started law schools, the vast majority of law-

their keep in the courtroom.?°

yers were trained through apprenticeship.?!
As the economy transformed — especially
after the Civil War — business burgeoned,
wealth increased, and attorneys took on
more narrowly defined tasks less focused
on litigation, reflecting “a more matter-of-
fact, cost-conscious approach to human re-
lations.”?? Generalists were being replaced
by “experts with specialized knowledge
about the growing needs of business” (think
Wall Street lawyers) and law firms of some
significance started to emerge.?®

The first issue of
the Michigan Bar
Journal, then called
the Michigan State Bar
Journal, published in
November 1921

THE RISE OF SECULAR,

SCIENTIFIC THOUGHT

The United States was a deeply religious
(mainly Protestant Christian) nation for de-
cades after its creation, and continues to
this day to be more religious than most oth-
er western developed countries.?* With the
impact of Darwin’s “Origin of Species” in
1859 and the Civil War, the subsumption
of science under religion was questioned
and a movement to secularly professional-
ize a number of fields started.?> Specialized
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knowledge was seen more and more as the
proper, progressive way to deal with all
sorts of challenges.?¢ In legal philosophy,
positivism — the theory that law is simply
based on its status as a command from the
state — gained in popularity to the detriment
of divine natural law theory,? and the case
method was introduced in legal education
whereby actual appellate opinions were
studied as opposed fo treatises often based
on a given writer's own “principles.”?8

These factors combined to make the mod-
ern bar association movement possible.?’
After the Civil War, professionally minded
attorneys, chafing at the derogation of stan-

42,000 active
members of the State
Bar of Michigan
receive either the print
or email version of
the Bar Journal —
making the Michigan
Bar Journal larger
than most sister
publications, including
the New York State
Bar Association
Journal (circulation
41,000). However, it
remains smaller than
the bar journals in
Texas (124,000), the
District of Columbia
(111,000), and
Virginia (50,000).

dards regarding attorneys and judges as
well as rampant political corruption, both
brought on by Jacksonian democracy, con-
tinued to look for ways to improve their pro-
fession.*® With the proliferation of attorney
roles, especially outside of the courtroom,
professional connections became less per-

sonal; however, urbanization brought more
attorneys closer together in work centers,
thus more easily allowing for formal orga-
nization.®! The time was ripe for the use of
expertise to solve problems, even if those
problems were to be solved by a recaptur-
ing of standards. In essence, leading attor-
neys wanting to make a difference — spe-
cifically, improving the law — needed only
an opportunity to organize as a respected
advisory body and through provision of ex-
pertise wield the power to make the chang-
es that they sought.3?

That opportunity came in the late 1860s in
New York City. When robber barons Cor-
nelius Vanderbilt, Jay Gould, and Daniel
Drew fought in court over control of the Erie
Railroad, the aftermath resulted in very pub-
lic allegations of corruption, implicating the
trial judge as well as William “Boss” Tweed,
the leader of the city’s powerful Tammany
Hall political machine. Prominent observers
called on the bar to associate in the face of
such corruption, and in 1870 a select group
of New York City attorneys formed the As-
sociation of the Bar of the City of New York
(ABCNY), now recognized as the first of the
modern-day bar associations.® 1It, like the
MSBA 20 years later, focused on achieving
higher standards for attorneys and the law.

The creation of the ABCNY was the cata-
lyst necessary to start the modern bar as-
sociation movement.* Inmediately after the
ABCNY was formed, several other cities
and states started to form their own bar as-
sociations, all along the same law reform
bases and almost all selective voluntary in
nature.3® In 1881, the Michigan Legislature
enacted a bar association statute; by 1890,
when the MSBA was formed under that stat-
ute, more than 15 states had instituted bar

associations.3¢

As selective voluntary bar associations,
the MSBA, ABCNY, and others were es-
tablished to harness and wield power both
as a laudatory example to the bar and the
public and, as professionals with expertise,
influence the transformation of statutes and
standards relating to judges, attorneys, pro-
cedure, and substantive law.3” This model
expected much from the subsection of the

bar that would end up being association
members.38

THE EMERGENCE OF
THE BAR JOURNAL

The avowed reason for the MSBA starting a
bar journal in 1921 was to stimulate interest
in the association, especially among “repu-
table practicing attorneys.”3® By 1920, the
MSBA was feeling the tension between its
selective nature and its lofty aims — there
were not enough “acceptable” attorneys as
members to realize the critical mass neces-
sary fo effectively provide the example and
influence desired. The Bar Journal, as a
vehicle to increase membership among the
leaders of the bar, was an effort to perfect
the MSBA's selective voluntary model.* In-
terestingly, the MSBA took special notice of
the development of the journal the Massa-
chusetts Bar Association had started as in-
spiration for its own publication.*’

By the 20th century, periodicals in America
were coming into their own as a cost-effec-
tive means of communication. Throughout
the 19th century and info the next, the costs
of production and distribution came down
and the market for periodicals increased.*?
By the 20th century, postal rates had de-
creased and people had more leisure time
for reading.®

The Michigan Bar
Journal prints 11
issues a year, monthly
except for the
combined July/August
issue. Readers also
can find it online at
michbar.org/journal

Our Bar Journal, begun under the aus-
pices of the University of Michigan Law
School faculty, initially combined in each
edition MSBA news and other general le-
gal information with reprints of the school’s
Michigan Law Review** and was initially
published eight months a year, November



through June, inclusive.*

While one bar association initiative starting
in the early part of the 20th century focused
on improving the selective voluntary model
through bar journals, another idea arising
contemporaneously (and consistent with the
existence of journals) argued that the mod-
el should be abandoned for a mandatory
bar.# In fact, Michigan has been credited
with being the first state to propose such an
integrated bar, although the political system
ended up delaying its integration until the
mid-1930s.%

OUR BAR JOURNAL IN CONTEXT

Perhaps only after reviewing the survival
rates of legal periodicals throughout the his-
tory of America can one fully appreciate a
bar journal having been in existence for a
century. Legal periodicals did not emerge in
America until the early 19th century.“® Al-
most all had very short lifespans, seemingly
because they could not establish a finan-
cially successful niche between too great a
similarity to the case reporters of the day
and the generality of a newspaper, which
was unusable to most members of the bar.#?
By one count, of the 30 American legal
periodicals that went into business before
1850, the vast majority had stopped pub-
lication by that year and only one survived
beyond 1866.%° Even in the decades after
the Civil War, when there was a marked in-
crease in legal periodicals being published
in any given year, the most successful legal
periodical of the period — the Albany Law
Journal — ceased publication before 1910

after less than 40 years in print.%!

Hence, reaching the centennial of the Mich-
igan Bar Journal —one of the very oldest
state bar journals in the country — is cause
for recognition and celebration. As the II-
linois Bar Journal noted a few years ago
in its own 100th anniversary volume, this
is a time to reflect on your Bar Journal’s
history.52 And, hopefully, it is also a time
to recognize the role the Bar Journal has
played, and still plays, as a forum where
lawyers communicate with lawyers to help
all practice law more effectively.

George M. Strander is court administrator for the
30th Circuit Court in Lansing. A graduate of the
University of Michigan Law School, he serves on the
State Bar of Michigan Bar Journal Committee and
Civil Procedure and Courts Committee as well as the

Governor’s Mental Health Diversion Council.
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Building toward a
breakthrough

BY HON. BRIDGET MARY McCORMACK

Welcome to the access to justice issue of the Michigan Bar Journal.
| can't think of a better topic for the Journal’s centennial edition.
Facilitating justice has always been the singular purpose of our
profession and in modern times, we have been working under an
explicit ethical obligation to promote access to justice for all who
need it. In case you needed a reminder, this issue makes clear how
far we still must go, despite centuries of effort.

The good news is that there is reason to believe we may have
arrived at a breakthrough moment. Rapidly developing fechnolo-
gy offers ways to provide elements of legal services “to scale;”
that is, more affordably. And the pandemic that has so profoundly
and comprehensively disrupted, well ... everything has freed up
our imaginations fo see new pathways to meaningful and universal
access to justice. More good news: our history gives us plenty of
reason fo believe Michigan is exceptionally well positioned to take

advantage of this moment.

THE STRONG MICHIGAN INFRASTRUCTURE

Michigan has long been a national leader in access to justice.
| know of no other state that has been able to build a stronger
network of partnerships regarding access to justice initiatives. In
1935, the state created the strongest possible infrastructure for ac-
cess fo justice work by incorporating the State Bar of Michigan
info the justice system: the Supreme Court would set the rules and
oversee regulatory operations, and the State Bar would advance
attorneys’ ethical obligations and the practice of law.

The creation of the Michigan State Bar Foundation (MSBF) by bar

leaders in 1987 sharpened Michigan’s focus on access to justice.
The article, “IOLTA: An Opportunity to Increase Access to Justice,”
by Jennifer Bentley and Edward H. Pappas, explains how interest
on lawyers’ trust accounts, one of MSBF's essential tools, continues
to play an essential role in advancing access to justice and how
you can help. The addition of the State Planning Body in 2001
supported statewide coordination and reinforced Michigan's part-
nerships to grow access fo justice.

Here is how Michigan's recent history positions us for this break-
through moment:

1995: The SBM Access to Justice Task Force work led to the
development of the Access to Justice Campaign, a collaborative
fundraising campaign administered by the Michigan State Bar
Foundation fo increase resources for civil legal aid and promote
Legal Services Corporation funding and pilot projects that helped
to establish the statewide Counsel and Advocacy Law Line.

2009: The broad scope of the State Bar Judicial Crossroads Task
Force opened the door to seeding advancements on several fronts
related to access to justice including problem-solving courts, lan-
guage access, indigent defense reform, and statewide self-help
initiatives.

2010: Building on the Judicial Crossroads Task Force work, Chief
Justice Marilyn Kelly formed a Solutions on Self-Help (SOS) Task
Force to promote centralization, coordination, and quality of

support for self-represented litigants.

The names of more than 500 individuals who actively worked to improve access to justice in Michigan form the word “justice” in the illustration above. These individuals all
served on one — and often more than one — commitiee or task force on the issue since 1995. In general, the size of an individual's name reflects the number of volunteer
committees on which they served. To get a closer look at all the names, check out the interactive version on Michigan Bar Journal website: michbar.org/journal.

Photo: Inside Michigan’s Hall of Justice. By Sarah Lawrence Brown | State Bar of Michigan
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ACCESS TO JUSTICE

THROUGH
THE YEARS

1995

ACCESS TO JUSTICE TASK FORCE

2009

STATE BAR JUDICIAL CROSSROADS
TASK FORCE

2010

SOLUTIONS ON SELF-HELP (SOS)
TASK FORCE

2012

MICHIGAN LEGAL HELP (MLH) PROGRAM

2017

21ST CENTURY PRACTICE TASK FORCE

2019

JUSTICE FOR ALL TASK FORCE

2021

JUSTICE FOR ALL COMMISSION

2012: The Michigan Legal Help (MLH) Program, developed
through the work of the SOS Task Force, launched. MLH has
grown in proficiency and impact with the support of the Michigan
Supreme Court, State Bar, and Michigan State Bar Foundation
and now has a well-earned national recognition for excellence.

2014: With more than 150 participants actively involved in com-
mittees and workgroups, the 21st Century Practice Task Force
inspired access to justice initiatives throughout the state including
online dispute resolution, modest means programming for the
State Bar lawyer referral service, and limited scope representa-
tion. Check out “Limited-Scope Practice in Michigan: Tales from
the Field” by Angela Tripp and Krenissa D. Hicks for a boots-
on-the-ground view of a new paradigm for serving clients and
expanding access.

2019: Because of prior partnerships and successful collabora-
tions already in place, the Supreme Court had a core group of
knowledgeable stakeholders ready to help lead the way when
the Court formed the Justice for All Task Force anchored by the
State Bar, the Michigan State Bar Foundation, and the Michigan
Legal Help program.

2020: With an aspirational goal of achieving 100% access to
justice, the Justice for All Task Force report concluded that the
goal could only be met when everyone has access to meaningful
and effective help navigating and resolving their civil legal needs
through a continuum of appropriate services. To achieve this, the
report recommended adequate resources at every step of the
process and a legal system that is clear and easily navigable
regardless of whether one is represented by a lawyer.

2021: In January, the Supreme Court approved the task force's
recommendation fo create a standing Justice for All Commission
designed to build upon the work of the earlier task forces. lts
signature enhancement is broader community and public out-
reach and participation. Don’t miss “Justice for All Commission
Embraces Goal of 100% Access to Civil Justice System” from
commission co-chairs Justice Brian Zahra and MLH Director An-
gela Tripp to understand the latest important development in
Michigan’s access to justice.

TECHNOLOGY AS AN
ACCESS ACCELERATOR

Legal aid organizations and pro bono volunteers provide a neces-
sary and important service to thousands of households each year.
Yet millions still go to court unrepresented and need assistance. The
surest way fo expand access to justice without sacrificing quality is
driving down the cost of legal services while maintaining regulatory
vigilance. Kimberly Paulson’s article, “Technology: The Future of
Access to Justice,” shows us some of the ways in which technolo-
gy is already being used to make legal services more affordable,
convenient, and accessible while helping us envision further ad-
vancements. And we're more ready than ever. Our need to conduct
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Exterior of Michigan's Hall of Justice. Photo by Sarah Lawrence Brown | State Bar of Michigan.

court business safely during a pandemic has forced judges and
lawyers into a previously unimaginable familiarity with technology
that allows us to conduct business remotely. Without the pandemic,
we would still be gently (and anxiously) investigating legal tech. But
here we are, like it or not, all of us Zoom experts. (“Sorry, what was
that? You're on mute.”)

This is the moment to embrace and expand the breakthrough ad-
vantages that technology brings to the legal system in lower costs,
access, and convenience while actively monitoring, managing, mit-
igating, and, in some cases, eliminating the downsides. | am grate-
ful to the State Bar of Michigan for its thoughtful and ongoing en-
gagement in this work. It is critical to the continued mission to build
upon Michigan’s robust history as a leader in access to justice. |
am grateful to the members of our Lessons Learned Committee and
the many others who have responded to the committee’s report.

THANKS TO THE PANDEMIC

The access to justice lessons we are learning from living through a
pandemic are certainly not all about technology. The legal profes-
sion has long been tagged — not entirely unfairly — as stalwart
defenders of the status quo, whatever the status quo happens to
be. We come by this honestly; after all, we are trained to look first

to precedent to determine what to do. But when faced with a crisis
that has literally made the status quo impossible, we have stepped
up. “Responding to the COVID-19 Eviction Crisis: The Large-Scale
Development of Eviction Diversion Programs in Michigan” by Karen
Merrill Tjapkes and Ashley Lowe is one example of what a coordi-
nated response looked like.

There’s much to be improved, including how to apply rapidly de-
veloping technology to court operations and the delivery of legal
services, and lots fo learn to make those changes work best for
the public. But here’s what we know: we're never going back to
pre-pandemic business as usual.

Together, let's seize this moment.

Hon. Bridget Mary McCormack is chief justice of
the Michigan Supreme Court.
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Commission embraces
goal of 100% access
to civil justice system

BY HON. BRIAN ZAHRA AND ANGELA TRIPP

The American Bar Association Standing
Committee on Pro Bono and Public Ser-
vice has eloquently stated, “[W]hen society
confers the privilege to practice law on an
individual, he or she accepts the responsi-
bility to promote justice and make justice
equally accessible to all people.”! Part of
our responsibility as lawyers is to provide
pro bono services when our professional
obligations permit.? But the legal profession
must do more. It is also critically important
for us to work together to improve the justice
system as a whole and collaborate with or-
ganizations outside of our profession to sat-
isfy this responsibility and increase access
to justice for all.

As stewards entrusted by the public to en-
sure equal justice under law, we should
take stock of the things we do well while
looking for opportunities for improvement.
We do some things very well. For example,
Michigan Legal Help (MLH) built a website
that shares critical legal information and
self-help tools to empower self-represented
litigants to navigate the courts on their
own.? It is looked at as a national leader
in self-help resources. We created statewide
court forms for hundreds of legal processes,
allowing more people to adequately bring
their claims before judges.* We set up evic-
tion diversion programs across the state,
giving courts, legal aid programs, and

housing assessment and resource agencies
the opportunity to collaborate on solutions
to the eviction crisis in the wake of the
COVID-19 pandemic.®

Michigan’s legal community can be proud
of these accomplishments. But there re-
main vast areas in need of improvement.
The newly created Justice for All Commis-
sion is charged by the Michigan Supreme
Court with developing strategies to address
those areas of need.

HISTORY OF THE JUSTICE

FOR ALL COMMISSION

In 2015, the Conference of Chief Justices
and Conference of State Court Administra-
tors (CCJ/COSCA) urged state supreme
courts to take up the challenge of ensuring
100% access to the civil justice system.” In
response, in March 2019, the Michigan
Supreme Court formed the Justice for All
Task Force; in October 2019, it received
a $100,000 grant from the National Cen-
ter for State Courts (NCSC) to support its
work.® The task force brought together the
many different stakeholders in Michigan's
civil justice arena — judges, State Court
Administrative Office (SCAQO) staff mem-
bers, a legal librarian, a domestic violence
advocate, representatives of the State Bar
of Michigan, and lawyers from the legal aid
community — to devise ways fo increase ac-

cess to justice. The task force featured geo-
graphic diversity, diversity of backgrounds,
and philosophical diversity of thought.

Following the standard set by CCJ/COS-
CA, the Justice for All Task Force launched
with a simple goal everyone could em-
brace: Michigan should provide 100% ac-
cess to our civil justice system. Justice for all
means access to the civil justice system for
our neighbors, our communities, and peo-
ple in every corner of Michigan. Following
a framework created by the NCSC and
gathering crucial information from across
Michigan through focus groups, stakehold-
er summits, and town hall meetings, the task
force’s first step was taking inventory of the
resources available in the state and identi-
fying strengths, gaps, barriers, and oppor-
tunities.

After the inventory was complete, the task
force engaged in a strategic planning pro-
cess, and agreed upon a vision that justice
for all resides in the overlap of a welcoming,
understandable, collaborative, adaptive,
and trusted environment.? A welcoming
environment means that those engaged in
the civil justice system do not perceive it as
intimidating; if someone needs help, it will
be available and accessible, and everyone
is treated with dignity and respect. An un-
derstandable environment allows people to
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AT A GLANCE

Just as we appreciate
personal service at a
restaurant or store, court
consumers should be able to
expect quality, innovative legal
service that addresses their
individual needs based on the

complexity of their problems.

meaningfully engage with the civil justice
system and use its tools to help address
their problems regardless of their level of
education, experience, or income. At every
step, people feel informed and understand
what has happened while gaining an un-
derstanding of what to do next.

The task force’s vision for a collaborative
system requires community organizations to
be integral partners in achieving better out-
comes for their clients’ civil legal problems
and problems that may give rise to future
legal issues. The vision for an adaptive en-
vironment suggests that all partners in the
civil justice system will embrace a culture of
service — just as we appreciate personal
service at a restaurant or store, court con-
sumers should be able to expect quality,
innovative legal service that addresses their
individual needs based on the complexity
of their problems. Finally, we envisioned a
trusted environment in which people see
the civil justice system as necessary and
useful — a place that helps address their
problems. The civil justice system must be
accountable to its communities and respon-
sive fo community needs.!°

The task force released its Strategic Plan
and Inventory Report in December 2020
and identified four goals necessary to
achieve 100% access to the civil justice
system."" Reaching those goals will require
collaboration from lawyers, libraries, non-
court government offices, and court staff
from across Michigan.

The first goal is promoting a culture of ser-
vice, which will help our justice system be
more approachable and navigable, lead-
ing to more effective engagement with the
people of Michigan.'?

The second goal is simplifying and stream-
lining processes, rules, and laws. This is no
small matter; it will require SCAQ to revise
forms, the Supreme Court to reconsider
Michigan Court Rules, and the legislature to
update and simplify pertinent laws.'?

The third goal is providing a spectrum of
affordable, easy-to-access legal resources,
available to everyone, to match their indi-
vidual needs. This includes expanding the
continuum of services and availability of
selthelp centers and legal aid and may
require regulatory reform in the practice of
law as well as changes to the ways lawyers
do business.'

The fourth goal reflects the notion that the
civil justice system is at its best when it
works with and integrates local resources
and community-based organizations and
requires the commission to study successful
collaborative efforts in Michigan and across
the country and find ways to replicate them
statewide.!®

The strategic plan also called for the cre-
ation of a Justice for All Commission, which
was established in January by a Michigan
Supreme Court administrative order.'® The
commission includes representatives from a
variety of justice partners — judges, court
administrators, prosecutors and criminal
defense attorneys, legal services providers,
tribal courts, the Michigan State Bar Foun-
dation, and the State Bar of Michigan.”
It also incorporates members from the oth-
er branches of government including two
state legislators, an atlarge gubernatorial
appointee, and representatives from the
Michigan Department of Health and Human
Services and the Michigan State Housing
Development Authority, and includes repre-
sentatives from areas not commonly asso-
ciated with the civil justice system — edu-
cation, health care, libraries, and nonprofit
organizations including faith-based groups,

business and professional organizations,
and civic groups.'®

THE COMMISSION’S
ONGOING WORK

Creating the commission was easy. Getting
the work started was a challenge; this or-
ganization has never existed in Michigan.
We developed an executive team to lead
the commission, along with four permanent
committees to be supplemented by proj-
ectbased workgroups. Currently, we have
six workgroups; that number may vary de-
pending on need and demand. In addition
to commission members, we sought innova-
tive and motivated people to fill the rosters
of the committees and workgroups.

The inventory and strategic planning pro-
cess revealed many positives related to ac-
cess to justice in Michigan along with many
shortterm and longterm projects with the
potential to dramatically improve how our
justice system functions, especially for peo-
ple without lawyers. The commission’s work
is guided by these efforts.

Many proposals outlined in the strategic
plan build upon the foundation of Michi-
gan Legal Help and enhancing the use of
technology to increase access fo justice.
The MLH website currently reaches more
than 50,000 people weekly, giving them
access fo easy-to-understand legal informa-
tion; tools to create forms and address legal
problems; and referrals to lawyers, commu-
nity organizations, and other resources.'®
One of the commission’s six workgroups is
leading an effort to improve the MLH Guide
to Legal Help and other triage and referral
resources in Michigan through usability test-
ing and better coordination of referrals.?°
Another workgroup will work with MLH and
SCAO as they integrate MiFile, the state-
wide standard electronic filing solution,
with MLH’s do-ityourself tools (which com-
plete court forms). Website visitors currently
use the DIY tools to create upwards of 400
sets of legal forms per day which they can
file in court.?!

MLH also teams up with local courts, librar-
ies, legal aid programs, bar associations,
and community organizations to form and



launch selfhelp centers across the state.
Currently, there are 21 self-help centers op-
erating in courthouses, libraries, and build-
ings of community organizations. Some are
staffed by non-lawyer navigators who can
answer questions that do not require legal
advice; all centers give people access to
computers, internet, and printers — tools
they might need to help them address a
pressing legal problem in addition to the
information and tools on MLH.?? There is
a workgroup dedicated to improving ef-
forts related to self-help centers across the
state ranging from advocating for funding
to open more centers, providing more sup-
port to existing centers, helping centers col-
lect data on the services they provide, and
improving fechnological tools that support
their work.

There are also many projects the commis-
sion is currently working on that do not
involve Michigan Legal Help. One work-
group is dedicated to studying the summary
proceedings process and advocating for
changes that improve access, efficiency,
just results, and uniformity across the state.
Similar work is being done by a workgroup
looking at the debt collection process.? The
commission has attracted funding and tech-
nical assistance from the NCSC and Pew
Charitable Trusts. Both organizations are
helping with research (including gathering
information about similar efforts in other
states), data collection and analysis, and
creating visual process maps fo help outline
the barriers and shortcomings of the current
summary proceedings and debt collection
processes.

There is also a committee tasked with cre-
ating shared frameworks and standards to
make data sharing possible among justice
system partners as well as improving the
consistency, accuracy, fransparency, and
accessibility of court data.?# This committee
will partner with Pew and possibly other
organizations across the country on these
efforts. These data-related goals have been
prioritized because at many points in the
inventory process, survey respondents and
focus group participants pointed to the lack
of usable data as a barrier to collaborating
with courts and their ability to help people
with legal needs.

Better data and the capacity to share it have
also been flagged as a method to improve
existing collaborations between courts and
other justice system partners such as ex-
pungement clinics and eviction diversion
programs. Other committees and work-
groups within the commission are studying
these successful collaborative efforts to de-
termine how to best replicate them through-
out the state and in other practice areas to
increase access to justice.?> Workgroups
and committees are also looking for oppor-
tunities to gather and incorporate user feed-
back and incorporate more user-centered
design principles into more aspects of the
justice system.

The Justice for All Commission will likely
bring about regulatory reform, building on
the steps already taken with limited-scope
representation allowing people to access
the exact legal services they need at an af-
fordable cost. It is important to note that any
regulatory or practice reform advanced by
the commission will be geared toward im-
proving access fo justice to those unserved
or underserved by the legal profession; the
committee will not advocate change solely
for the sake of change.

These are but some of the commission’s
current projects, and the intention is to add
new items to our agenda as we accomplish
others. We are honored and excited to
chair this commission. The plan is very am-
bitious but setting lofty goals is the only way
to achieve the outcome the people of Mich-
igan so desperately need: a civil justice sys-
tem that works for everyone. Through this
effort, we aim to make Michigan a model
for the nation.

Michigan Supreme Court Justice Brian K. Zahra
and Michigan Legal Help Director Angela Tripp are

cochairs of the Michigan Justice for All Commission.
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FROM THE COMMITTEE ON CRIMINAL MODEL JURY INSTRUCTIONS (CONTINUED)

(2)  First, that the vehicle belonged to someone else.
(3) Second, that the defendant took possession of the vehicle and
[drove / took] it away.

(4)  Third, that these acts were both done [without authority /
without the owner’s permission].

(5)  Fourth, that the-defendent-intended-to-take-possession-of-the
vehicle-emd-{drive—/take}Ht-aweay—when the defendant took pos-

session of the vehicle and drove or took it away, [he / she] did so

knowing that [he / she] did not have authority to do so. It does not
matter whether the defendant intended to keep the vehicle.*

[(6) Anyone who assists in taking possession of a vehicle or as-
sists in driving or taking away a vehicle knowing that the vehicle
was unlawfully possessed is also guilty of this crime if the assistance
was given with the intention of helping another commit this crime.]

Use Note

To distinguish unlawfully taking and using from UDAA, see M Crim
J124.4.

Thics e ,

The Committee on Model Criminal Jury Instructions solicits com-
ment on the following proposal by January 1, 2022. Comments
may be sent in writing o Samuel R. Smith, Reporter, Committee on
Model Criminal Jury Instructions, Michigan Hall of Justice, P.O. Box
30052, Lansing, MI 48909-7604, or electronically to MCrimJI@

courts.mi.gov.

PROPOSED

The Committee proposes to amend M Crim JI 3.13 [Penalty] to
remove any possible implication that the jury should find the de-
fendant guilty so that the court could perform its duty of imposing
a penalty. Deletions are in strikethrough, and new language is
underlined.

[AMENDED] M Crim JI 3.13 Penalty

Possible penalty should not influence your decision. If you find the
defendant guilty, it # is the duty of the judge to fix the penalty within
the limits provided by law.

The Committee on Model Criminal Jury Instructions solicits comment
on the following proposal by January 1, 2022. Comments may be
sent in writing to Samuel R. Smith, Reporter, Committee on Model
Criminal Jury Instructions, Michigan Hall of Justice, P.O. Box 30052,
Lansing, MI 48909-7604, or electronically to MCrimJI@courts.

mi.gov.

PROPOSED

The Committee proposes a new instruction, M Crim JI 34.6 [Food
Stamp Fraud], for crimes charged under MCL 750.300a.

[NEW] M Crim JI 34.6 Food Stamp Fraud

(1) The defendant is charged with food stamp fraud. To prove this
charge, the prosecutor must prove each of the following elements
beyond a reasonable doubt:

(2) First, that the defendant [used / transferred / acquired / altered
/ purchased / possessed / presented for redemption / transported)]
food stamps, coupons, or access devices. Food stamps or coupons
means the coupons issued pursuant to the food stamp program es-
tablished under the Food Stamp Act. An access device means any
card, plate, code, account number, or other means of access that
can be used, alone or in conjunction with another access device,
to obtain payments, allotments, benefits, money, goods, or other
things of value or that can be used to initiate a transfer of funds
pursuant to the food stamp program.

(3) Second, that the defendant [used / transferred / acquired /
altered / purchased / possessed / presented for redemption /
transported] food stamps, coupons, or access devices by [specify
alleged wrongful conduct.

(4) Third, that the defendant knew that [he / she] had [specify
alleged wrongful conducf] when [he / she] [used / transferred / ac-
quired / altered / purchased / possessed / presented for redemp-
tion / transported] the food stamps, coupons, or access devices.

[Use the following where the aggregate value of food stamps al-
legedly exceeded $250:]

(5) Fourth, that the aggregate value of the food stamps, coupons,
or access devices was [more than $250.00 but less than $1,000 /
$1,000 or more]. The aggregate value is the total face value of any
food stamps or coupons resulting from the alleged [specify alleged
wrongful conduct] plus the total value of any access devices. The
value of an access device is the total value of the payments, allot-
ments, benefits, money, goods, or other things of value that could
be obtained, or the total value of funds that could be transferred, by
use of the access device at the time of the violation. You may add
together the various values of the food stamps, coupons, or access
devices [used / transferred / acquired / altered / purchased / pos-
sessed / presented for redemption / transported] by the defendant
over a period of 12 months when deciding whether the prosecutor
has proved the amount required beyond a reasonable doubt.



INCREASING

ACCESS

Technology: The future
of access to justice

BY KIMBERLY PAULSON

Accessibility to legal services takes many
forms. Before the internet, the primary ob-
stacles to accessing legal services were ge-
ography and the ability to travel to a legal
aid office or courthouse. Websites and email
changed that, and smartphones have further
bridged that divide. Now, people can ac-
cess legal information from the comfort of
their homes. So, why are so many unserved?

The limited resources of legal aid providers is
one obvious answer. If humans are required

to serve clients’ legal needs, staff constraints
will always be a broken spoke in the wheel
of justice. Courts, legal aid providers, and
pro bono attorneys are also evolving to try
to meet indigent clients where they are, both
figuratively and literally.

Many believe that the answer is not just more
technology but using existing technology in
a way that better meets the needs of both
legal aid providers and underserved popu-
lations — innovations that not only reduce

the level of human interaction required, but
provide a more familiar, simple experience
for those involved in the justice system. The
COVID-19 pandemic brought some of these
technologies to the forefront as courts and
legal aid providers scrambled to better serve
individuals from afar. As a result, we can
picture a future where technology narrows
the justice gap.

ZOOM ZOOM

Since the start of the pandemic, lawyers



have gained a greater familiarity with on-
line meeting applications such as Zoom
and Microsoft Teams. Remote court hear-
ings, client interviews, and staff meetings
suddenly became easier and more efficient.
These applications hold great potential for
increasing access to justice. Low-income
clients often miss attorney meetings and
court hearings because they cannot leave
work, can’t afford childcare, and/or have
no money for bus fare or parking. If the
client could simply download a free app
and attend the scheduled event remotely,
the number of missed court dates would
undoubtedly drop. Data collected during
the pandemic will shed more light on the
accuracy of that statement, but the fact re-
mains that the traditional model of in-person
appearances and meetings is an inherent
disadvantage to low-income clients. Online
meetings are one key to greater participa-
tion in the justice system.

While online meetings have the potential

to increase access for some, they can also
create barriers to access for others, includ-
ing people with disabilities.! Not everyone
has access to a reliable internet connection,
a computer, or a smartphone with a strong
enough signal and a sufficient data plan to
participate in remote hearings. The digital
divide is still very much a problem in Mich-
igan;? to fully realize the potential benefits
of remote hearings, courts and others in the
justice community must work to provide lit-
igants with the proper tools to fully partici-
pate in remote hearings and meetings.

MAGIC FORM-ULA

Automated document assembly software
has emerged as an important way to help
unrepresented parties with the daunting task
of selecting and properly completing court
forms. The software, which may be includ-
ed as part of a comprehensive law prac-
tice management system or a stand-alone
tool, auto-populates customized templates
of legal forms and documents.® The data

input info the templates may come from a
database linked to the software or may be
collected from the user, often through online
interviews using branching logic, a concept
discussed in more detail below. Using the
information obtained during these ques-
tion-and-answer sessions, the tools can de-
termine whether the litigant is eligible for the
relief they want, find the appropriate court
form, and automatically fill out the form with
the user’s information. Once the forms are
completed, the user can then print them out
and file them with the court. Tools like these
are crucial to providing those who cannot
afford attorneys real access to the courts.

Michigan leads the way in this area. The
Michigan legal Help (MLH) program op-
erates a comprehensive website that in-
cludes 50 do-it-yourself (DIY) tools using this
MLH also supports self-help
centers across the state in courthouses, li-

technology.®

braries, and other locations, many of which
are staffed with individuals who can help
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with the DIY tools. Legal aid providers and
pro bono attorneys can use these tools to
complete forms for their clients, making the
process more efficient and giving pro bono
attorneys the information and confidence
needed to help people in areas outside of
their expertise. Adoption of statewide court
forms and document assembly solutions by
all 50 states and U.S. territories — the ulti-
mate goal — would open courthouse doors
to countless unrepresented individuals and
increase the efficiency of legal aid provid-
ers nationwide.

IT’S NOT JUST ROBOT BUTLERS
Artificial intelligence (Al) is increasingly be-
coming part of our everyday lives. Just ask
Alexa. But despite the mental image of ro-
bot butlers, most Al used today is not flashy.
It is embedded in computer programs and
websites to make tasks faster and easier. Al
is also being used in not-so-obvious ways to
increase access to justice.

Natural language interpretation (NLI), also
known as natural language understanding
(NLU), is one function of Al that is partic-
ularly relevant to access to justice. Com-
puters can only understand what they are
programmed to understand. The varying
cadence, vocabulary, and nuances of the
natural way people speak and write have

AT A GLANCE

Key to increasing access

to justice is using existing
techno|ogy in a way that
better meets the needs of
legal aid providers and
underserved populations

— innovations that not only
reduce the level of human
interaction required, but

provide a more familiar,

simple experience for those

involved in the justice system.

always posed challenges to programmers.
Computers can typically recognize certain
terms or phrases typed into a search engine
(e.g., “eviction” or “expunge my felony”)
through a matching algorithm, but problems
arise when users do not use the anticipated
keywords or spell them differently. Slang,
misspelled words, and colloquialisms are
often incompatible with conventional match-
ing algorithms, resulting in the inability to
access relevant information for the user.

That's where NLI comes in. NLI technology
can be trained to interpret the natural use
of language by using familiar words and
phrases to find answers to the user’s legal
questions.® Instead of the user slowly work-
ing through a logic tree and hopefully se-
lecting the correct options along the way or
typing in a query that produces no results,
Al with NLI abilities should take the user di-
rectly to the resources they need, resulting
in a more efficient search and more accu-
rafe results.

One example of NLI is an Al issue spotter
aptly named Spot, created by Suffolk Uni-
versity's Legal Innovation and Technology
Lab (UTL) and provided to non-profit and
government organizations at no cost. Spot
is an application programming interface; a
building block third parties can use in its
applications or on its websites.” Spot offers
NLI capabilities that then become part of the
final program or application. Al with NLI
capabilities is ideal for incorporating into
an online legal resource directory such as
michiganlegalhelp.org.® In fact, according
to MLH Director Angela Tripp, the program
is looking fo incorporate Spot or a similar
tool as part of its 2022 website redesign.

NLI is especially useful because it can learn
to understand users’ intent.” In creating
Spot, LITL used publicly available historic
questions posted on Reddit’s legal advice
forum to train its Al to recognize how peo-
ple use natural language to seek legal
information.® LITL continues to use crowd-
sourced data obtained from the Learned
Hands online game'' and organizations us-
ing Spot to continuously improve the prod-
uct. As explained by LITL Director David Co-

larusso, the more Spot is used, the better it
becomes. It's a collaborative effort in which
current users help make Spot's NLI better for
future users.

The use of symbolic Al (SA) is also import-
ant for access to justice because it uses
logic and reasoning to reach a conclusion
or accomplish a task, enabling machines
to complete specific functions typically
performed by humans.'? Think of SAl as a
flowchart using “if x, then y” logic, a con-
cept often referred to as branching logic."
It allows computers to ask further questions
and reach conclusions based on the user’s
responses fo previous questions. In the con-
text of legal services, SAl can automate
routine tasks or processes, making them
more efficient and less time consuming. SAI
is used in the document assembly solutions
discussed above.

SAl can also be used for client intake be-
cause it understands which questions to ask
at each step based on the information pre-
viously provided by the prospective client.
It can arrive at conclusions after evaluat-
ing input information — including whether
the prospective client qualifies for services
and to which attorney or group that person
should be referred — and flag special con-
siderations that may affect representation,
such as whether the client is a senior citizen
or veteran.

Legal Server, an online case management
platform designed for non-profit and gov-
ernment legal service organizations, exem-
plifies the benefits of SAl in client intake.
By incorporating SAIl into its online intake
module, the automated process has a con-
versational, human-like approach without
requiring staff involvement, resulting in
more time those people can devote to tasks
that can’t be performed by machines. Cou-
pled with NLI, SAl can become even more
adept at interactive conversations.'®

With the available technology, the goal
should be expanding its use nationwide to
provide low-income populations with great-
er accessibility to legal information and



services.

“TXT ME PLZ"

Automated text messaging is certainly not a
new concept. We receive automated texts
every day from pharmacies, restaurants,
and doctors’ offices, but this technology has
only recently become part of the discussion
regarding access to justice. It is another crit-
ical tool in narrowing the access to justice
gap. Attorneys working with low-income cli-
ents know that the best way to communicate
with their clients is via text message, and
courts are coming to the same realization
with respect to unrepresented parties.

Courts across the country are using automat-
ed methods to send parties text reminders
of upcoming court dates and other appoint-
ments.'¢ Their stated goals are reducing the
number of bench warrants issued (and the
resulting expenditures of time and money)
and improving case flow by eliminating de-
lays caused by no-shows, while also reduc-
ing the collateral effects of bench warrants
and defaults on the parties against whom
they are issued. Statistics show that the use
of automated texting has had the desired
effects; failures to appear have decreased
in courts using the technology.'”

Legal services providers are also working
to increase automated texting to follow up
with clients and visitors. According to Tripp,
MLH launched its Next Steps Text program
in July. Visitors who prepared certain forms
such as divorce or eviction answers can opt
info a series of automated text messages
that prompt them to take actions (such as
filing or service), remind them of timelines
(such as life of a summons), and help MLH
learn more about the outcomes for people
using its tools. The system can also provide
justintime information or guidance at later
steps in the legal process.

Tripp provided an example of how this
works. A text may be sent automatically a
week after opt-in asking if the litigant filed
the complaint drafted on the MLH website.
Using branch logic, the system will analyze
that person’s response and send another

context-appropriate fext. If the person re-
sponds “yes,” the system may ask questions
to ensure the complaint was properly served
and/or remind them how long the defen-
dant has to answer. If the answer is “no,”
the system may send a link to a page on the
MLH website where the litigant can learn
more about how to serve the other party.

Automated texting has two primary benefits
for access to justice. First, it reaches low-in-
come individuals in a way that makes them
more likely to respond. Second, it performs
tasks that would otherwise need to be han-
dled by humans, leaving staff more time to
do work that machines cannot. Finally, au-
tomated texting allows organizations and
courts to operate at scale; effectiveness and
efficiency lead to better accessibility to le-
gal services and the justice system.

Kimberly Paulson is a free-
lance attorney, author, editor,
and passionate advocate for ac-
cess to justice. She is a member
of the State Bar of Michigan
Justice Initiatives Committee
and former chair of the SBM
Information Technology Law
Section. She served as pro bono counsel for Bod-
man PLC, was founder of the Capuchin Soup Kitchen
Legal Clinic, and was an adjunct professor at Universi-

ty of Detroit Mercy School of Law.
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History and opportunity
to increase access to justice

BY JENNIFER BENTLEY AND EDWARD H. PAPPAS

Interest on lawyers’ trust accounts (IOLTA) is an innovative way
to increase access to justice for individuals living in poverty. The
legal community, in partnership with financial institutions, can help
increase this significant source of funding for civil legal services
programs. Nationally, more than 90% of grants awarded by IOLTA
programs support legal aid offices and pro bono programs.' With-
out IOLTA funding, many low-income families would have nowhere
to turn for help with civil legal needs.

The Michigan State Bar Foundation (MSBF) was established in
1947 and for the first 40 years, it supported many worthwhile proj-

ects including judicial conferences, state law revision committees,
jury instructions, and teacher training.? Civil legal aid for low-in-
come individuals became a focus for the foundation when longtime
access to justice leader and trustee John Cummiskey suggested a
way to increase funding for the network of legal aid organizations
throughout Michigan.® In 1990, the Michigan Supreme Court ad-
opted mandatory IOLTA and designated the Michigan State Bar
Foundation to administer the program.*

Annual IOLTA grants from the foundation strengthened the legal
aid delivery system through more stable annual funding which



served to attract other local or philanthropic funds to the mix. In
1994, the Michigan Legislature recognized the foundation’s cen-
tral role in supporting civil legal aid in the state and assigned fo it
administration of filing fee funds to be distributed annudlly to legal
aid programs.® In 2020, as part of the statewide eviction diversion
program established by the Michigan State Housing Development
Authority, the foundation began administering legal aid grants for
representing fenants.® The foundation also administers the Access to
Justice Campaign.”

HISTORY OF IOLTA

The idea for IOLTA accounts was developed in Scotland after a le-
gal challenge to the practice of solicitors keeping money they were
holding on behalf of clients in a separate account from which the
solicitor kept the interest.® The House of Lords determined that the
interest did not belong to the lawyer,? and common law jurisdictions
started exploring alternatives. In 1965, Canadian lawyer George
Reilly wrote an article suggesting that a foundation be formed and
that IOLTA funds be used to support legal aid.'® In 1967, Australian
lawyers created the Law Foundation of New South Wales fo receive
IOLTA interest and use it for legal aid, education, and research.

AT A GLANCE

As financial institutions understand the
commitment of the legal community and the
impact of legal aid services, and as the legal

community encourages financial institutions

to pay higher rates on IOLTA accounts, these
partnerships will result in a significant increase
in funding for access to justice in Michigan.

In 1969, the Law Foundation of British Columbia became North
America’s first IOLTA program.'? By 1986, foundations had formed
in all other Canadian jurisdictions, all by statute and supported by

the legal profession.’

In 1978, Florida became the first state to adopt IOLTA as a result
of the leadership of state Supreme Court Chief Justice Arthur En-
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gland.' England learned of the British Columbia IOLTA program
from a former colleague in Vancouver. After researching that pro-
gram, England proposed to the Florida Bar adopting a program
funded by interest on lawyers’ trust accounts. England wrote the
opinion approving creation of a program to generate inferest on
lawyers' trust accounts and designated the Florida Bar Foundation

as program administrator.’> The program started operations in
1981.1¢

The American Bar Association established its Commission on IOLTA
in 1986.7 Commission members, including England, led the effort,
meeting with state supreme court justices, legislators, bar associa-
tion presidents, and bar foundation staff to explain the concept and
help implement IOLTA programs.'® That same year, the National As-
sociation of IOLTA Programs (NAIP) was created to enhance legal
services and access fo justice for low-income and vulnerable indi-
viduals through the growth and development of IOLTA programs as
effective grantmaking organizations.’ NAIP and the commission
have worked closely since their inception, serving as the central
source of critical information and expertise essential to the effective
management of IOLTA programs.

By the early 1990s, most states, the District of Columbia, and the
U.S. Virgin Islands had developed IOLTA programs.?® Since 2013,
19 programs have converted to mandatory IOLTA in an effort to
increase revenue.?!" All but six of the 53 IOLTA statutes in the U.S.
require lawyers holding client funds to participate in IOLTA.?2

ONGOING REVENUE
ENHANCEMENT STRATEGIES

Because revenue is subject fo fluctuation due to interest rate chang-
es and because there is a significant unmet need for civil legal

aid, it is imperative that IOLTA programs seek innovative ways to
enhance revenue. Virtually every IOLTA program, including Mich-
igan’s, has negotiated with participating financial institutions to
reduce or waive service fees or charges on IOLTA accounts,?® and
many require that financial institutions pay the highest interest rate
or dividend generally available to its customers when IOLTA ac-
counts meet the same minimum balance or other qualifications.?

PARTNERSHIP WITH
FINANCIAL INSTITUTIONS

Many states have implemented programs to recognize financial
institutions that go above and beyond comparability requirements
and pay higher interest rates. Financial institutions may choose to
participate in these programs and pay higher rates for a variety of
reasons including aftracting new customers from the legal commu-
nity and earning credit through the Community Reinvestment Act,
which encourages financial institutions to serve low- to moderate-in-
come individuals.?* Since IOLTA revenue primarily funds civil legal
aid programs and supports projects that improve administration
of justice, there is a direct correlation between the purpose of the
Community Reinvestment Act and the services legal aid organiza-
tions provide.

Based on successful models from other states, the Michigan State
Bar Foundation in 2018 launched its Leadership Bank program.?
Each state sets a threshold for participation in its program based on
the market value in their specific region. Initially, program eligibility
was set at two levels — a net yield of 75% and a net yield of 60%
of the effective federal funds target rate.?” The Bank of Ann Arbor
and CIBC joined the Leadership Bank program, and a large bank
significantly increased interest paid on IOLTA accounts but chose
not to be recognized.?® The increase in interest paid by these finan-

THE MICHIGAN STATE BAR FOUNDATION APPRECIATES
THE SUPPORT OF OUR CURRENT LEADERSHIP BANKS

WE ENCOURAGE ATTORNEYS TO CONSIDER HOLDING THEIR IOLTA ACCOUNTS AT ONE
OF THESE FINANCIAL INSTITUTIONS TO INCREASE FUNDING FOR CIVIL LEGAL AID.

Our Leadership Bank Program recognizes financial institutions that pay higher interest rates on IOLTA
accounts held at their financial institutions. These institutions demonstrate an ongoing commitment to helping
ensure access to justice for low-income families in Michigan.

IOLTA@MSBF.ORG | (517) 346-6403 | MSBF.ORG




cial institutions resulted in a 61% increase in IOLTA revenue for the
2019 fiscal year.??

In March 2020, the Federal Reserve cut its target for the federal
funds rate by 1.5%, bringing it down to a range of 0% to 0.25%.%°

Based on this drastic cut, the MSBF modified its program and now
recognizes financial institutions that agree to waive all fees on IOL-
TA accounts and pay a flatrate net yield of either 0.5% or 0.75%
of the effective federal funds target rate.® The foundation tracks net
weighted interest rate paid by all financial institutions participating
and all three banks that committed to paying higher rates have
continued fo do so. It has been a difficult year to approach new fi-
nancial institutions to participate in the program, but the foundation
plans to continue with outreach.

BANKING ON JUSTICE

The foundation recently launched its Banking on Justice campaign
to encourage the legal community to hold IOLTA accounts with fi-
nancial institutions that are part of the Leadership Bank Program or
pay higher interest on IOLTA accounts.®! Interest rates on IOLTA ac-
counts vary between 0.01% and 1% and most financial institutions
waive fees.3? Attorneys may not notice when rates are low because
earned interest is paid directly to the foundation.

Based on experiences from other states that have implemented simi-
lar efforts, changing the culture in Michigan and further developing
a stronger partnership between the legal community and financial
institutions regarding increased interest rates on IOLTA accounts will
take time. One Michigan bank told the MSBF that when a lawyer
initially called to open an IOLTA account, they indicated that they
didn’t care what the rate was because they did not receive the
interest but called back a few days later and said after doing more
research, the rate mattered because it supports access to justice.

Many in the legal community actively support local and statewide
access to justice efforts through contributions to the ATJ) Campaign,
pro bono work, participation on committees related to access to
justice, and other ways. As financial institutions understand the
commitment of the legal community and the impact of legal aid
services and as the legal community encourages financial institu-
tions to pay higher rates on IOLTA accounts, these partnerships will
result in a significant increase in funding for access fo justice in
Michigan. If every Michigan lawyer with an IOLTA account chose
a Leadership Bank, even based on current rates, it would mean an
annual increase of approximately $1.8 million for free civil legal
aid to people in need.

Visit msbf.org for more information about the Michigan State Bar
Foundation.

Edward H. Pappas is president of the Michigan State Bar Foundation. He is chair-
man emeritus of Dickinson Wright and a former State Bar of Michigan and Oakland
County Bar Association president. He also serves on the Access to Justice Campaign
Steering Committee.
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Jennifer Bentley is executive director of the Michigan State Bar Foundation and
serves on the leadership team of the Justice for All Commission and the State Bar
of Michigan Justice Initiative Committee. She is current president of the National
Association of IOLTA Programs and a board member of Management Information

Exchange.
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EVICTION CRISIS

Large-scale development
of eviction diverison
programs in Michigan

BY KAREN MERRILL TJAPKES AND ASHLEY LOWE

Long before the COVID-19 pandemic, Michigan was struggling
with high eviction rates. In 2018, more than 191,000 eviction cas-
es were filed in Michigan, a rate of 17% or about one for every six
rental housing units in the state.! Eviction rates in urban areas and
southeast Michigan were significantly higher including Detroit at
21.9%, Pontiac at 31.2%, and Southfield at 32.8%.2 While land-
lords were represented by legal counsel in more than 83% of evic-

tion cases filed between 2014 and 2018, tenants were represented
in fewer than 5% of eviction cases during the same period.®

For renters who are evicted, the consequences can have substantial
long-term effects, often prolonging residential instability that leads
to economic instability and educational disparities. Evictions often
cause households to move into lower-quality housing in neighbor-



hoods with higher crime rates, more concentrated poverty, and few-
er educational and employment opportunities.# Recent studies indi-
cate that the likelihood of losing employment is significantly higher
for those who experienced a preceding forced move,® and studies
have also found an increased likelihood of eviction when there are
children in the household. Further, children who experience high
rates of residential instability tend to perform worse on standard-
ized tests, have lower school achievement and delayed literacy
skills, and are more likely to be truant and drop out of school.¢

Additionally, studies have shown that eviction has significant neg-
ative impacts on the health of families. Mothers who have been
evicted are more likely to experience parenting stress and depres-
sion and report worse health for themselves and their children.”
Evictions also disproportionately harm racial minorities, women,
and families with children.®

When the COVID-19 pandemic caused historically high unemploy-
ment rates and financial instability for many Michigan families,
housing experts feared a wave of evictions resulting in an unprece-
dented number of families being homeless. A team of stakeholders,
including representatives from the Michigan Supreme Court, the
Michigan Poverty Law Program, the Michigan State Bar Founda-
tion, Governor Gretchen Whitmer's office, and other state agencies
came together to plan and deploy a statewide response to the an-
ticipated increase in eviction filings, building on eviction diversion
program models already successfully piloted in several Michigan
courts.

EVICTION DIVERSION PROGRAMS
BEFORE THE PANDEMIC

Legal services programs, recognizing the importance of homeless-
ness prevention, have prioritized representing tenants facing evic-
tion. Michigan legal aid programs have led the nation in creating
eviction diversion programs (EDP) where courts, landlords, tenants,
legal services programs, housing agencies, and financial assis-
tance partners collaborate to prevent evictions due to non-payment
of rent. The programs seek to keep tenants in their homes while
ensuring landlords receive the money owed fo them.

In 2010, the city of Kalamazoo launched one of the first EDPs in the
state. The program brought together Housing Resources Inc. of Ka-
lamazoo, the Kalamazoo branch of the state Department of Health
and Human Services, the 8th District Court, Legal Aid of Western
Michigan, landlords, and tenants. The program sought to coordi-
nate legal and social services to prevent homelessness by offering
tenants access fo appropriate agencies onsite at the courthouse. In
a report to the U.S. Department of Housing and Urban Develop-
ment, which provided funding for the program, the partners said
97% of tenants it helped had stabilized their housing.?

Based upon the success of the Kalamazoo program, more Mich-
igan district courts replicated the model, including the 54-A and
55th courts in Ingham County, the 12th District Court in Jackson
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County, and the 10th District Court in Calhoun County. A 2017
study evaluating the 54-A District Court program found a marked
decrease in evictions, a lower default rate in eviction diversion cas-
es, and more than 40% of tenants in non-default cases accepting
an offer of free legal assistance.'® While these successful programs
became a model duplicated in other parts of the country,'! eviction
diversion programs were not available to tenants in most Michigan
courts.

MICHIGAN'S RESPONSE TO THE COVID-19
PANDEMIC AND IMPENDING EVICTION CRISIS
Under the federal CARES Act passed in March 2020 to address
needs arising from the COVID-19 pandemic, Michigan received
substantial funding for rental assistance and eviction prevention.
The Michigan State Housing Development Authority (MSHDA), in
collaboration with the Michigan Supreme Court, legal aid pro-
grams, and the Michigan State Bar Foundation, used the funds to
develop a statewide eviction diversion program model. Of the $60
million in CARES Act funds, $50 million was dedicated rental assis-
tance and $10 million was allocated to cover case management,
legal services for tenants, and administrative costs.'?

Tenant assistance funds were administered by housing assessment
and resource agencies (HARAs) in each county, private agencies
already selected and tasked by each community to administer other
housing assistance programs. The $4 million in legal services was
directed to the Michigan State Bar Foundation, which granted the
funds to regional programs including Lakeshore Legal Aid, Legal
Aid of Western Michigan, Legal Services of Eastern Michigan, Le-
gal Services of Northern Michigan, Michigan Advocacy Program/
Legal Services of South Central Michigan, and Michigan Legal Ser-
vices and statewide programs including the Counsel and Advocacy
Law Line and the Michigan Poverty Law Program. '

AT A GLANCE

When the COVID-19 pandemic caused
historically high unemployment rates and
financial instability for many Michigan
families, housing experts feared a wave
of evictions. A team of stakeholders came
together to plan and deploy a statewide
response to the anticipated increase in

eviction filings, building on eviction diversion

program models already successfully piloted
in several Michigan courts.
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“With the infusion of
CARES Act money, legal
services organizations
began intensive hiring
campaigns fo increase
staff to provide legal
representation to
tenants participating in
the EDPs ”

Early in the COVID-19 pandemic, Gov.
Whitmer suspended evictions to protect
public health’ and in June 2020, she
signed an executive order extending Michi-
gan’s eviction moratorium through July 15,

2020, while further defining the EDP.'S

As the end of the eviction moratorium grew
closer, the Michigan Supreme Court and
the State Court Administrator’s Office ad-
opted Administrative Order 2020-17 estab-
lishing special processing rules for eviction
cases to address the backlogs created by
the pandemic moratorium and directives for
implementation of the new EDP. This order
provided for remote hearings, automatic ad-
journments, and notification to tenants about
the right to be represented by counsel and

resources available under the program. 16

As the MSHDA and the Michigan Supreme
Court established the structure and proce-
dures for large-scale eviction diversion pro-
cessing, stakeholders in each community
built local service delivery programs. In
most districts, HARAs, legal services pro-
grams, district courts, state Department of

Health and Human Services offices, and
other inferested groups began meeting
weekly to develop local EDP procedures.!”
This included creating educational materi-
als for landlords and tenants, arranging for
HARAs and legal services staff to be virtu-
ally present for eviction dockets at district
courts (often via Zoom) and creating lines of
communication among stakeholders.'® With
the infusion of CARES Act money, legal ser-
vices organizations began intensive hiring
campaigns to increase staff to provide legal
representation to tenants participating in
the EDPs.'®

LESSONS LEARNED FROM
COVID-19 EVICTION
DIVERSION PROGRAMS

Preliminary studies of EDPs developed in
response to the pandemic have been over-



whelmingly positive.? An evaluation of
Michigan’s EDP found that the program dro-
matically increased the number of tenants
receiving legal assistance in eviction cases
and in cases where legal services provided
extended representation, 97% of tenants
avoided eviction.?!

Moreover, partners in  Michigan’s EDP
learned important lessons about the pro-
gram including:

The importance of collaborative pariner-
ships: The most successful EDPs brought
together partners from the courts, legal ser-
vices, HARAs, and other agencies. Having
all partners present and involved in plan-
ning allowed each organization to better
understand the process, resources, and
barriers that each partner faced in its own
service delivery, allowing them to work to-
gether more effectively to prevent evictions.
COVID-19 conditions and EDP requirements
have continued to change. Close collabora-
tion has enabled partners to shift resources,
update processes, and make ongoing im-
provements in response fo changes.

A better understanding of the resources nec-
essary to implement a right-to-counsel model
for eviction cases: While significant funding
allowed legal services programs to hire sub-
stantial numbers of new graduates, attorneys,
and support staff, it also highlighted the need
for additional resources. These programs in-
volve high levels of community engagement,
coordination, and cooperation.

CONCLUSION

Michigan’s EDP successfully distributed $50
million to tenants unable to pay their rent
due to the COVID-19 pandemic, while $10
million was allocated to cover case manage-
ment, legal services for tenants, and admin-
istrative costs. Legal aid programs helped
more than 15,000 households in the last six
months of 2020. In a matter of months, the
state created a coordinated program with
delivery systems responsive to the needs of
local communities. Based on the success of
the program in 2020, EDP continued into
2021 with additional funding. The state’s
EDP partners continue to work together to

provide stability by helping landlords re-
ceive the rent they are owed while helping
tenants avoid homelessness.

Karen Merrill Tjapkes is di-
rector of litigation at Legal Aid
of Western Michigan in Grand
Rapids, where she is responsible
for overseeing LAWM’s advo-
cacy and service delivery. Her
practice is concentrated primar-
ily on housing and consumer
and bankruptcy law. She earned her bachelor’s degree
from James Madison College at Michigan State Univer-
sity in 1997 and her law degree from Loyola University
Chicago School of Law in 2000.

Ashley Lowe is chief execu-
tive officer at Lakeshore Legal
Aid. Active in the State Bar of
Michigan, she chairs the Justice
Initiatives Committee and is a
member of the Justice for All
Commission, the State Plan-
ning Body, and Legal Services
Association of Michigan. She earned her law degree and
master of business administration degree at Georgetown

University.
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Tales from the field
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Michigan’s Court Rules and Rules of Profes-
sional Conduct changed in 2018 to explicit-
ly permit limited-scope representation (LSR),
giving practitioners guidelines on how to
provide this more affordable form of repre-
sentation in a way that protects clients and
makes the attorney-client relationship clear
to courts, opposing counsel, and clients.! To
learn more about how atforneys are taking
advantage of limited-scope rules, we spoke

to a few about their experiences.

Erika L. Butler is a solo practitioner in the
Detroit area representing local nonprofits,
small businesses, and individual clients in
litigation and transactional matters in the
areas of commercial litigation, family law,
probate and trust administration, and real
estate. Limited-scope representation ac-

counts for 15-20% of her practice, which

consists primarily of guardianships, conser-
vatorships, uncontested divorces, and con-

sultations with clients handling their own

family and probate matters.

“There are people who need help, but their
matter doesn’t require full representation,”
Butler said. “Often, lower-income communi-
ties and communities of color believe they
cannot afford legal help and must face le-
gal matters on their own. However, | can
offer a little bit of guidance and information
that empowers them to navigate the matter

and move forward.

“With the gift of having practiced as long
as | have, | can tell clients very quickly what



it will take for me to do my portion of the
work on their legal matter and what resourc-

es they will need to handle their tasks.”

Zachary Backlund is an associate attorney
at Sterling Law, a five-attorney firm with
offices in Traverse City and Gaylord. Limit-
ed-scope representation accounts for about
17% of his practice, which consists of fami-
ly law, estate planning, and real estate. His
firm started providing limited-scope services

shortly after the rule change.

“In northern Michigan, we serve many lim-
ited-scope clients who would not otherwise
be able to afford an attorney,” Backlund
said. “They can't fork over a big retainer.
When they hear about limited-scope repre-

sentation, they sigh with relief.

“| use the analogy of controlling the flow
of water through a hose — with full-scope
representation, the hose is on; with limited
scope, they control the flow. The attorney is
here when you need him and not when you
don't.”

Rebecca Tooman, a solo practitioner at Inno-
vative Law Services in Novi, focuses on fam-
ily law and estate planning. She estimates
that 20% of her clients have limited-scope
engagements.

“My favorite attorney was Abraham Lin-
coln,” said Tooman, who has been offering
limited-scope services for 14 years and pro-
motes this as her opening product and the
one where she adds the most value. “As a
smalltown attorney, he had to know all ar-
eas of the law and promoted compromises
— but these days we specialize, and limited

scope allows us to draft documents without
filing an appearance. This is very beneficial
for clients that cannot afford representation
or prefer o manage their own case.”

Tooman finds the feedback she receives
from LSR clients rewarding; they are happy
to save their hard-earned money while also
getting the right amount of help.

Mechelle Woznicki is a solo practitioner
serving Kalamazoo and southwest Michi-
gan specializing in collaborative law and
mediation in the areas of family law and es-
tate planning. Limited-scope representation
initially accounted for 75% of her practice
but because of limited-scope clients convert-
ing to full representation after deciding they
want more assistance, it now accounts for
one-quarter to one-half of her business.

“It was a good way for me as a new lawyer
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to get my feet wet,” Woznicki said. “Limit-
ed-scope representation also gives you and
the client a chance to see if you are a good
fit before entering into a business relation-
ship. Mostly, | love offering people services
that they desperately need and never knew
they could afford.”

Limited-scope practice is not just for private
practitioners. Legal aid programs across the
state — including many of their pro bono
attorneys — frequently engage in limit
ed-scope practice.

“Offering limited-scope pro bono oppor-
tunities helps aftract atforneys from larger
firms and transactional attorneys who don't
want to go to court,” said Shannon Lucas,
director of advocacy at the Michigan Advo-
cacy Program (MAP) in Ypsilanti. “They can
assist with a part of the case where their ex-
pertise is needed, including business evalu-
ations, real estate issues, qualified domestic
relations orders, and bankruptcies. What
might have been a consultation in the past
can now be a limited-scope case.”

Many pro bono attorneys are more attract-
ed to these opportunities than taking on an
entire family law case, for example, which
can be emotionally and legally complex
and unpredictable in terms of the time and
work involved in completing the case.

AT A GLANCE

Limited-scope representation
is not a lesser form of legal
representation. In fact, it can
enable skilled professionals
to help more people. Limited-
scope attorneys help bridge
the justice gap by providing
affordable legal assistance

and pro bono expertise in

critical legal matters to lower-
income people.

Lucas added that the new LSR rules “let our
staff attorneys focus on where they can be
the most effective in a case. In some cases,
our staff attorneys will provide the neces-
sary legal work and leave the other details
that clients can generally handle on their
own fo the client. When attorneys can con-
centrate their efforts on legal aspects of a
case, they are able to focus on maximizing
services to clients, being more efficient, and
providing services to more people.”

DIFFERENCE BETWEEN LSR AND
FULL-SCOPE REPRESENTATION

While the legal and administrative work
involved in limited-scope representation is
like full-scope representation, there are dif-
ferences, a few of which were described
above. In some ways, the relationships with
these clients can be easier to maintain.

“Full-scope clients tend to be more litigious,
more challenging, needing the attorney to
act as an emotional buffer between the par-
ties,” Tooman said. “This leads to additional
stress on the attorney. This typically isn't the
case with clients who are primarily repre-
senting themselves.”

“There is a teacherpupil dynamic that
doesn't really exist with full representation
clients,” Backlund said. “I provide more ex-
planation of legal terms and practices for
my LSR clients and prepare them to appear
in court, so | need to use more careful, pre-
cise, and plain language when communi-
cating with them.”

On the business end, Tooman said she
spends less time in court on limited-scope
cases, allowing her to be more productive
and eliminate hours spent traveling and
waiting in courtrooms. Several attorneys
also mentioned the importance of automa-
tion and lean business practices in build-
ing a successful limited-scope practice.

“I'm all about lean and if | can’t do it lean,
then | don’t want to do it at all,” Woznicki
said. “Family law is ideal for limited scope
because the stages of family law cases are

so segmented.”

“Efficiency is the key,” she added. “Think of
this example: If you bill a flat fee of $1,500
for a process that takes an attorney an aver-
age of six hours to complete, that’s $250 an
hour. If you can refine your processes to get
the same work done in one to three hours,
your effective hourly rate is anywhere from
$500 to $1,500 an hour. You to earn more
money while helping more clients in the
same amount of time another lawyer can
only help one.”

DRAWBACKS TO LSR PRACTICE

There are many advantages to limited-scope
representation, but there are also challeng-
es. In the early days of the new LSR rules,
attorneys experienced some pushback from
judges and clerks, but that has improved as
more people learn the rules and become fa-
miliar with the practice.

Tooman prepares clients to answer ques-
tions regarding LSR from court staff and has
sent opposing counsel copies of the court
rules when questioned.

“It always ends up being a positive experi-
ence after jumping through some hoops.”
Tooman said.

Another challenge of LSR is ensuring every-
one stays within the scope of the agreement.

“It doesn’t happen often, but on occasion,
a client wants to come back after the scope
has ended with additional questions,” But-
ler said. “During the consultation, | am clear
about the parameters of my representation
and there should be no expectation of on-
going representation.”

“It takes a lot of discipline to stick to the
scope of representation,” Woznicki said.
“Naturally, when you represent someone,
you want to keep helping them as much as
you can, but with limited scope it is import-
ant to remember you have only been hired
to do certain discrete tasks.

“The most important thing is to make sure
the client understands this, and that it is ar-



ticulated well in the representation agree-
ment. Checklists help here.”

“It is hard to prepare a client to present a
case in trial or contested motion hearing,”
Backlund said. “Some things get lost in
translation. It can also be hard to manage
client expectations since you can’t predict
or influence what ultimately happens in
court.”

Backlund shared the story of a client with
a multi-day trial in which the other side
had counsel. Backlund met with his client
every day to recap that day’s events and
prepare for the following day. They often
spoke during lunch breaks as well. Back-
lund wanted to be sure he was conveying
all of the information correctly, which was
difficult because he was hearing everything
secondhand.

“There are often details that aren’t important
to the client but if | were representing them,
| would need to know,” he said. “Knowing
you can’t be with the client throughout the
process can be hard.” Ultimately, the frial
was a success — the client was satisfied
and proud to be able to represent himself
with Backlund's assistance.

“[There are] proud teacher moments,” he
said, “when clients come back and things
went as planned.”

When clients are responsible for many as-
pects of their case, communication and keep-
ing up with paperwork can be a challenge.

“When you are engaged in full-scope rep-
resentation, everything comes through the
attorney,” Backlund said. “With LSR, that is
not the case. Occasionally, a client will for-
get fo provide an important document or tell
you about a hearing recently scheduled in
the case. You need to emphasize to the cli-
ent the importance of telling you everything
that is happening. This challenge can be
overcome by effective communication and
client management.”

HOW CAN | DO MORE LSR?

The attorneys we talked to were unanimous

in their support of limited-scope practice
and wish that more atforneys would engage

in LSR.

Butler encourages attorneys to familiarize
themselves with the court rules and develop
a set of forms to use as a part of their LSR
practice. She also recommended speak-
ing to colleagues with LSR experience and
studying LSR resources.

The SBM website has many free resourc-
es to help you build your limited-scope
practice, including a Limited Scope Tool-
kit michbar.org/limited-scope with sample
practice forms including an engagement
letter and consent, end of representation
letter, and task checklist. There are also
sample court forms, sample flow charts for
attorneys and clients, and marketing tools
to help you advertise the limited-scope as-
pects of your practice. Finally, there are
links to training materials including a free
ICLE webinar, national resources, and an
opportunity to join a limited-scope discus-
sion group where you can confer and con-
sult with other LSR attorneys.

Networking is critical to growing an LSR
practice; most clients are word-of-mouth re-
ferrals from satisfied clients.

“Limited-scope practice
is not just for private
practitioners. Legal
aid programs across
the state -- including
many pro bono
attorneys -- frequently
engage in LSR.”

“Find clients who are the right fit,” Tooman
said. “Go to seminars and ICLE functions to
meet attorneys who might refer clients who
can't afford them or only want limited-scope
services.”

Backlund recommends talking about limited
scope at the first meeting with a client and
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having brochures available that explain
both limited and full scope. All of the attor-
neys we spoke fo recommended advertis-
ing limited-scope services on the State Bar
website in addition to your own and talking
about your practice on social media outlets.

LSR IN REAL LIFE

Like Backlund, each attorney we inter-

viewed had success stories to share.
Woznicki talked about a client who hired
her just for coaching. They met twice, the
client paid her $500, and the client success-
fully represented herself in a divorce without
minor children. Tooman had a divorce client
with a complex case requiring more than
30 forms to be filed. The client was over-
whelmed, but with limited-scope assistance
from her attorney, they broke down the pro-
cess step by step, assigned action items to
the appropriate parties, and successfully
completed every form. Both enjoyed the
team approach, and the client was happy

with the result.

Butler represented a client in a high-conflict
divorce case where the other party was
self-represented. As the trial neared, the ad-
verse party hired a limited-scope attorney to
negotiate a settlement; the parties and their
attorneys were able to finalize the divorce

without a trial.

“That aftorney’s involvement saved me the
time of a frial and saved my client from the
emotional energy and toll that a contested
divorce frial will often take,” Butler said. “It
gave both parties a better outcome.”

LSR has also opened the doors to new pro
bono opportunities.

“Our recent expungement clinics have
been wonderful ways to involve new pro
bono partners,” Lucas said. “The NAACP
reached out to get involved in a recent clin-
ic, which was the first time we have ever
partnered with them. Of the 23 attorneys
who participated in a MAP expungement
clinic, 15 of them were volunteering for the

first time.
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“We also hope that by offering one success-
ful pro bono opportunity, some volunteers
will decide to take on the expungement case
for full representation after having gotten to
to know the client at the clinic.”

Tooman sums up her role as a limited-scope
attorney as being equal parts lawyer and
project manager.

“When | team up with a limited-scope cli-
ent, | become their contact, their calendar,
their task list,” she said. “l send them re-
minders of what to expect before court and
how to prepare. | step in to help with com-
plex issues but, overall, it is an educational
approach.”

What we learned from these experienced
practitioners is that limited-scope represen-
tation is not a lesser form of legal represen-
tation. In fact, it can enable skilled profes-
sionals to help more people. Limited-scope
attorneys help bridge the justice gap by
providing affordable legal assistance and
pro bono expertise in critical legal matters
to lower-income people.

Angela Tripp is director of
Michigan Legal Help (MLH),
which operates a website for
self-represented  litigants  at
MichiganLegalHelp.org ~ and
21 affiliated self-help centers
around the state. She is also
co-managing attorney of the
Michigan Poverty Law Program and co-director of
Michigan Statewide Advocacy Services, which manages
five statewide programs including MLH and MPLP.

Krenissa D. Hicks is a solo
practitioner focusing on the
areas of family law, civil liti-
gation, estate planning, and
criminal defense. She believes
everyone should have the op-
portunity to obtain quality and
affordable legal services and, as
a new practitioner, has incorpo-
rated limited-scope representation into her practice to
help close the access to justice gap.

ENDNOTES
1 From the Michigan Supreme Court, 96 Mich BJ 72, 74 (Nov
2017).



JACK H. BINDES, P10803, of Bloomfield Hills, died October 5, 2021. He
was born in 1936, graduated from Wayne State University Law School, and
was admitted to the Bar in 1959.

ARTHUR R. BUTLER, P34036, of Plymouth, died December 11, 2020. He
was born in 1947 and was admitted to the Bar in 1982.

J. TIMOTHY ESPER, P27971, of Detroit, died September 16, 2021. He was
born in 1951, graduated from Wayne State University Law School, and was
admitted to the Bar in 1977.

MARTIN L. FRIED, P13712, of Bingham Farms, died September 1, 2021.
He was born in 1944 and was admitted to the Bar in 1973.

JANA L. KURRLE, P32712, of Corunng, died September 22, 2021. She
was born in 1948, graduated from Thomas M. Cooley Law School, and was
admitted to the Bar in 1981.

KEITH F. LOBERT, P32509, of Remus, died July 23, 2021. He was born in
1937, graduated from Thomas M. Cooley Law School, and was admitted to
the Bar in 1981.
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IN MEMORIAM

VICTOR PAPAKHIAN, P18622, of Grosse Pointe Park, died December 9,
2020. He was born in 1941, graduated from Wayne State University Law
School, and was admitted to the Bar in 1968.

RODNEY PIUS, P83026, of Roseville, died June 16, 2021. He was born in
1982 and was admitted to the Bar in 2018.

JAMES A. SULLIVAN, P21142, of Palmetto, Fla., died September 20,
2021. He was born in 1941, graduated from University of Detroit School of
Law, and was admitted to the Bar in 1967.

DINA TASEVSKA, P52781, of Bingham Farms, died July 19, 2021. She
was born in 1969, graduated from Detroit College of Law at Michigan State
University, and was admitted to the Bar in 1995.

ROBERT J. WALLACE, P21934, of Novi, died January 11, 2021. He was
born in 1933, graduated from Wayne State University Law School, and was
admitted to the Bar in 1961.

In Memoriam information is published as soon as possible after it is received. To notify

us of the passing of a loved one or colleague, please email barjournal@michbar.org.

LISTEN TODAY:

SBM On Balance Podcast

The State Bar of Michigan podcast series, On Balance,
features a diversified array of legal thought leaders.
Hosted by JoAnn Hathaway of the Bar’s Practice
Management Resource Center and Molly Ranns

of its Lawyers and Judges Assistance Program, the

series focuses on the need for interplay between

practice management and lawyer wellness for a
thriving law practice.

Find On Balance podcasts on the State Bar of Michigan and

Legal Talk Network websites at:
https://www.michbar.org/pmrc/podcast
https://legaltalknetwork.com/podcasts/state-bar-michigan-on-balance/

BROUGHT TO YOU BY THE STATE BAR OF MICHIGAN
AND LEGAL TALK NETWORK.
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LIBRARIES & LEGAL RESEARCH

Cutting research costs to
Improve access to |ustice

BY DARYL THOMPSON

Access to justice involves many barriers, in-
cluding a cost barrier. In the spirit of finding
ways to reduce that cost barrier, you may
want fo consider the resources below for
researching Michigan law. Some resourc-
es such as Nexis Uni and Westlaw Public
Access provide unified research solutions.
Alternatively, you may find opportunities to
combine sources (e.g., using Google Schol-
ar to locate a case and using State of Mich-
igan resources to find a referenced statute.)
Most of these resources are publicly avail-
able, something you may keep in mind if
you find you do not have time to take on
a client.

The bulleted lists below provide some plac-
es you might find secondary sources, cases,
statutes, and regulations. This is followed
by alphabetically organized descriptions of
those resources.

SECONDARY SOURCES

® Benchbooks and model jury instructions
e Findlaw

® Google Scholar

* Law libraries

* Law reviews and journals

* Michigan elibrary (Mel)

* Michigan Legal Help

e Nexis Uni

® Westlaw Patron Access

CASES
e Caselaw Access Project

e Fastcase

® Google Scholar

e Law libraries

e Nexis Uni

e State of Michigan

® Westlaw Patron Access

STATUTES

e Fastcase

e Findlaw

e Law libraries

e Nexis Uni

* State of Michigan

® Westlaw Patron Access

REGULATIONS

e Fastcase

e Law libraries

e Nexis Uni

e State of Michigan

® Westlaw Patron Access

BENCHBOOKS AND MODEL
JURY INSTRUCTIONS

Benchbooks are designed to provide the
basics of the law for judges and clerks. The
Michigan Judicial Institute provides bench-
books on several different subjects and one
might apply fo your issue.’

You also might find something on topic with
model jury instructions. These often address
narrow questions. The Michigan Supreme
Court has provided model civil?> and crimi-
nal® jury instructions.

CASELAW ACCESS PROJECT

The Caselaw Access Project* is a digitiza-
tion of U.S. caselaw held by Harvard Law
Library. It is extensive and entirely free. As
of the publishing of this article, it has case-
law through 2018. It is keyword search-
able. This collection goes back consider-
ably further than the online cases provided
by the state government websites, although
it is not as up fo date.

FASTCASE

Your State Bar membership provides you
with access to a legal research platform
called Fastcase. Casemaker, the SBM's pre-
vious research platform, has merged with
Fastcase. Fastcase provides free access to
cases, statutes, and regulations. It can help
you determine if your case is based on
good law or find which cases cite a par-
ticular section of a code. Another big ad-
vantage is that it includes a robust search
engine similar to Westlaw and Lexis. While
Fastcase lists secondary sources, it charges
for most of them. Log in to the SBM member
area at e.michbar.org, and you will find a
link to Fastcase.’

FINDLAW

Findlaw® is like a legal teaser: Thomson
Reuters provides a little information for free
and encourages users to locate an attorney
through its service. You can find secondary
information and links to unannotated stat-



utes. It is a good first step into the legal lin-
go and concepts surrounding a topic, but
you will likely need to supplement its find-
ings with Michigan-specific searches.

GOOGLE SCHOLAR

Google Scholar” provides links to many
court cases and legal articles. The court
cases are generally freely accessible. Unfor-
tunately, while review articles are frequently
freely available through the publisher (par-
ticularly if the publisher is a law school),
Google Scholar often places links to paid
services such as Hein Online more highly in
the search rankings. However, you may be
able to access articles found using Google
Scholar by using your bar membership or
through that journal’s web page (see law
reviews and journals below).

LAW LIBRARIES

Libraries and institutions of higher educa-
tion are good resources for finding freely
accessible materials. Academic law librar-
ies frequently have print resources available
to the public or attorneys including practice
guides, forms, treatises, annotated codes,
and case reporters. Lless frequently, they
may have electronic resources for the pub-
lic. Also check your local public library to
see which resources it has. Most libraries,
even those without extensive legal collec-
tions, will have some freely accessible legal
information. The Library of Michigan has
published an invaluable directory of librar-
ies with designated legal collections and
the types of available resources.?

LAW REVIEWS AND JOURNALS

As a State Bar of Michigan member, you
can search archived versions of the Mich-
igan Bar Journal and most other U.S. law
reviews and journals using Hein Online. To
use Hein Online, click on the link for Bar

Journal Search in the SBM members area.

Law reviews are often freely accessible. Law
Review Commons? provides an easy search
through a large collection of open-access
journals. Searching articles across an
even larger aggregation of law reviews,
however, may involve a two-step process.

One trick is to search using Google Schol-
ar and then go to the journal’s website to
check if you can access the article for free.

MICHIGAN eLIBRARY

Electronic resources are convenient, and the
Michigan elibrary'® is a response fo that re-
ality. Through EBSCO Information Services,
the Library of Michigan provides access to
legal resources such as e-books, forms, and
articles on several topics.

MICHIGAN LEGAL HELP

As attorneys, the most effective way for you
to help clients access justice is representing
the client. Sometimes, however, you will not
be able to do so due to time constraints.
Arguably, the single best starting tool for
laypersons facing civil legal issues is Michi-
gan Legal Help."" It includes an online plat-
form accessible from anywhere and self-
help centers statewide that offer support.

NEXIS UNI

Nexis Uni'2 includes much of Lexis Nexis's
core legal research capabilities including
and
some secondary sources. Generally, Nexis

Shepardizing,'® annotated codes,
Uni is a tool for educational institutions, and
you can connect fo it from the campuses of
some universities, colleges, and libraries.
Because it is meant to be a broader tool
than just legal research, you may need to
click on Advanced Search, and then select
Legal to focus your search. Check an institu-

tion near you for Nexis Uni; many have it.

STATE OF MICHIGAN

Michigan’s government offers freely acces-
sible cases, statutes, and regulations online.
Michigan Court Case Search' provides ac-
cess to recent cases. The search covers pub-
lished Court of Appeals and Supreme Court
opinions back to 2001. There you can also
find unpublished Court of Appeals opinions
back to July 1996, Court of Appeals orders
back to 2005, and Supreme Court orders
back to September 21, 2005.

The Michigan Legislature site' allows for
searching of current Michigan Compiled
Laws, bills back to 1989, and executive or-
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AT A GLANCE

Michigan attorneys have

many options available to

them to to conduct legal

research, which can reduce

office costs and client fees.

ders back to 1993. It provides several filters
you can use to narrow your search in ad-
dition to keyword searching. The Michigan
Administrative Code site'® is searchable
and lets users narrow searches by depart-
ment.

WESTLAW PATRON ACCESS

Public access terminals to Westlaw'” are tre-
mendously helpful. Treasure a public termi-
nal if you have access to one. Some places
that have one — this list is not exhaustive —
include the Kalamazoo Public Law Library,
the Marquette County Law Library, and the
Muskegon County Law Library. You may
find more public access terminals using the
aforementioned Library of Michigan law li-
brary directory.

CONCLUSION

Michigan attorneys have many free legal
research resources available to use. Hope-
fully, you can use them to cut costs and help
people gain access to justice.

Daryl Thompson is a reference librarian at the Mich-
igan State University College of Law. He received his
law degree from MSU and earned his master’s degree
in library and information science from San José State

University.

ENDNOTES

1 <https://mijieducation.mi.gov/benchbooks> [https://
perma.cc/HOQWHKQO]. All websites cited in this arficle
were accessed October 8, 2021.

2 Model Civil Jury Instructions, One Court of Justice, Mich-
igan Courts, available at <https://www.courts.michigan.
gov/rulesadministrative-orders-and-jury-instructions / cur-
rentrules-andury-nstructions/modelciviljury-instructions />
[https://perma.cc/AIMBRQOL].

3 Model Criminal Jury Instructions, One Court of Justice,
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Michigan Courts, available at <htps://www.courts.
michigan.gov/rules-administrative-orders-and-jury-instruc-
tions/currentrules-and-jury-instructions/model-criminalu-
ry-instructions2/> [hitps:/ /perma.cc/EB2UW7S4].

4 <htips://case.law> [hitps://perma.cc/K|BO-ZOXO].
5 You Now Have Access fo Fastcase legal Research,
SBM (uly 27, 2021) <hitps://www.michbar.org/
News,/NewsDetail /nid /5803 /You-Now-Have-Ac-
cesstoFastcase-legalResearch> [htps://perma.
cc/8FGX-ZCG9].

6 <https://www.findlaw.com>  [htps://perma.cc/
S52Z-RXY].

7 <https://scholar.google.com>  [https://perma.
cc/7L3E-QSNH].

8 <https://www.michigan.gov/libraryofmichig
an/0,9327,7-381-88854_89989_89990-52451-
,00.himl> [https: //perma.cc/2HHR-5U5M].

9 <https://lawreviewcommons.com.>  [https://per-
ma.cc/CAZRKIRY].

10 <https://mel.org/libraries/public/legal> [https: / /
perma.cc/EESDJHS].

11 <htips://michiganlegalhelp.org> [htips://perma.
cc/1494-R3Y8].

12 <https:/ /www.lexisnexis.com/en-us/ professional /
academic/nexis-uni.page> [hitps://perma.cc/CB26-
13G2].

13 Shepardizing a citafion is ascertaining the subse-
quent freatment of a legal decision, putting its preceden-
tial value in a complete context. The term originates
from the common historical use of Shepard's Citation
Service 1o track treatment of specific decisions. Shep-
ardize, legal Information Inst, Cornell Law School (July
2021).  <htips:/ /www.law.comell.edu/wex/shepar
dize#:~:text=T0%20Shepardize%20a%20citation%20
is, the%20treatment%200f%2Ospecific%20decisions>
[https://perma.cc/2KL4-M75Q)].

14 Cases, Opinions, & Orders, available at One Court
of Jusfice, Michigan Courts <htips://www.courts.mich-
igan.gov/casesearch/>  [hitps://perma.cc/LCOA-
Q58T).

15 <https://www.legislature.mi.gov> [https: / /perma.
cc/347ZQ-COMF].

16 <hitps://ars.apps.lara.state.mi.us/AdminCode/
AdminCode> [https://perma.cc/ 3JHY-RK8P].

17 <htips:/ /legal.thomsonreuters.com/en/products/
wesilaw/patron-access>  [htips://perma.cc/SOMS-
S4V9).
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DUTY TO REPORT AN ATTORNEY’S CRIMINAL CONVICTION

All Michigan attorneys are reminded of the reporting requirements of MCR.9120(A)
when a lawyer is convicted of a crime:

WHAT TO REPORT: WHO MUST REPORT: WHEN TO REPORT:
A lawyer’s conviction of any Notice must be given by all of the Notice must be given by the
crime, including misdemean- following: lawyer, defense attorney, and
ors. A conviction occurs upon 1. The lawyer who was convicted; prosecutor within 14 days after
the return of a verdict of guilty 2. The defense attorney who the conviction.
or upon the acceptance of a represented the lawyer; and
plea of guilty or no contest. 3. The prosecutor or other author-
ity
WHERE TO REPORT: Written notice of a lawyer’s conviction must be given to:

Grievance Administrator Attorney Discipline Board

Attorney Grievance Commission AND 333 W. Fort St., Suite 1700

PNC Center Detroit, Ml 48226

755 W. Big Beaver Road, Suie 2100
Troy, MI 48084

MONEY JUDGMENT INTEREST RATE

MCL 600.6013 governs how to calculate the interest on a money judgment in a Michigan
state court. Interest is calculated at six-months intervals in January and July of each year
from when the complaint was filed as is compounded annually.

For a complaint filed after December 31, 1986, the rate as of July 1, 2021, is 1.739%.

This rate includes the statutory 1%.

A different rule applies for a complaint filed after June 30, 2002, that is based on a
written instrument with its own specific interest rate. The rate is the lesser of:

13% per year, compounded annually; or

The specified rate, if it is fixed — or if it is variable, the variable rate when the complaint
was filed if that rate was legal.

For past rates, see courts.michigan.gov/publications/interest-rates-for-money-judgments.

As the application of MCL 600.6013 varies depending on the circumstances, you should
review the statute carefully.
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PLAIN LANGUAGE

Better rule drafting

BREAK IT DOWN; USE MORE HEADINGS; PRUNE CLUTTER

BY IAN LEWENSTEIN

Adopting a rule in Minnesota requires state agencies to follow
Minnesota’s rulemaking law, the Administrative Procedure Act.! To
combat legislative distrust of agency rulemaking, the act empha-
sizes public participation and agency transparency by requiring
compliance with several notice requirements when holding a public
rule hearing. The notice requirements help ensure that the agency
properly notifies affected public members about the rule. Yet the im-
portance of notice requirements is not reflected in the statute, which
neglects the clarity of plain language and substitutes confusion and
shoddy drafting, making the notice requirements not easily discern-
ible to even the most veteran of rulemaking agencies, let alone
public members unfamiliar with rulemaking.

The current statute that lists the notice requirements? is problem-
atic for three reasons. First, it begins with a short vertical list —
a homage of sorts to plain language — and then proceeds to a
block-left monstrosity. Second, this uninviting text block consists of
long clauses that bury important information that affected parties
need to understand and comply with the statute. Third, cross-refer-
ences to the statute are useless because affected parties must exert
themselves to find the relevant information while working through
redundant and poorly worded language.

As has been discussed in this column many times, neglecting plain
language results in confusion, frustration, and increased costs for
affected parties. And in this statute, turgid drafting decreases the
likelihood of public participation that keeps agencies accountable
under the act.

ORIGINAL STATUTE

Subd. 1a. Notice of rule hearing.

(a) Each agency shall maintain a list of all persons who have reg-
istered with the agency for the purpose of receiving notice of rule
proceedings. Persons may register to receive notice of rule proceed-

ings by submitting to the agency:
(1) their electronic mail address; or
(2) their name and United States mail address.

The agency may inquire as to whether those persons on the list wish
to remain on it and may remove persons for whom there is a nega-
tive reply or no reply within 60 days. The agency shall, at least 30
days before the date set for the hearing, give notice of its infention
to adopt rules by United States mail or electronic mail to all persons
on its list, and by publication in the State Register. The mailed notice
must include either a copy of the proposed rule or an easily read-
able and understandable description of its nature and effect and an
announcement that a free copy of the proposed rule is available on
request from the agency. In addition, each agency shall make rea-
sonable efforts to notify persons or classes of persons who may be
significantly affected by the rule being proposed by giving notice
of its infention in newsletters, newspapers, or other publications,
or through other means of communication. The notice in the State
Register must include the proposed rule or an amended rule in the
form required by the revisor under section 14.07, together with an
easily readable and understandable summary of the overall no-
ture and effect of the proposed rule, a citation to the most specific
statutory authority for the proposed rule, a statement of the place,
date, and time of the public hearing, a statement that persons may
register with the agency for the purpose of receiving notice of rule
proceedings and notice that the agency intends to adopt a rule and
other information required by law or rule. When an entire rule is
proposed to be repealed, the agency need only publish that fact,
along with an easily readable and understandable summary of the
overall nature of the rules proposed for repeal, and a citation to the
rule to be repealed.

(b) The chief administrative law judge may authorize an agency to
omit from the notice of rule hearing the text of any proposed rule,



the publication of which would be unduly cumbersome, expensive,
or otherwise inexpedient if:
(1) knowledge of the rule is likely to be important to only a small
class of persons;
(2) the notice of rule hearing states that a free copy of the entire
rule is available upon request to the agency; and
(3) the notice of rule hearing states in detail the specific subject
matter of the omitted rule, cites the statutory authority for the
proposed rule, and details the proposed rule’s purpose and mo-
tivation.?

A REVISION

My main goal when redrafting this statute was to break up distinct
requirements — from the fext block — into separate subdivisions and
arrange them logically, making sure to generously use vertical lists
with hanging indents to present easily digestible information. | also
changed a few shalls and removed clutter. My redraft makes the sec-
tion more easily citable, easier to follow, and easier toread and under-
stand, encouraging more public participation in agency rulemaking.

Subd. 2. Agency rulemaking list.

(a) Getting placed on list. An agency must keep a rulemaking list of
all persons who have registered with the agency to receive notice
of agency rule actions. To be placed on an agency’s list, you must
submit your email address or name and US mail address.

(b) Being removed from list. You may be removed from the list if
you:
(1) ask to be removed; or
(2) do not respond to the agency within 60 days after the agency
asks if you want to remain on the list.

Subd. 3. Notice of proposed rule.

(a) Giving notice. At least 30 days before the hearing date, an
agency must give notice of its infent to adopt a rule by publishing a
notice in the State Register and by notifying persons on the rulemak-
ing list through US mail or email.

(b) Notice to rulemaking list. The notice to persons on the rulemak-
ing list must:
(1) either include a copy of the proposed rule or summarize the
rule in plain language; and
(2) state that a free copy of the rule is available upon request.

(c) Notice in State Register. The notice in the State Register must
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include the rule in the required form under section 14.07 and:
(1) summarize the rule and its effect in plain language;
(2) cite the most specific statutory authority for the rule;
(3) state the hearing’s place, date, and time; and
(4) state that a person may register for the agency’s rulemaking
list to receive notice of all agency rule actions.

(d) Notice repealing rules. When an agency proposes only fo re-
peal one or more rule parts, the agency need only publish a notice
that:

(1) cites each rule part to be repealed; and

(2) summarizes, in plain language, each rule part’s subject mat-

ter.

Subd. 4. Omitting rule text from State Register.
The chief administrative law judge may authorize an agency to
omit the rule text from the notice under subdivision 3, paragraph
(c), if publishing the text would be unduly expensive and:
(1) the rule is likely important to only a small class of persons;
(2) the notice states that a free copy of the rule is available upon
request; and
(3) the notice:
(i) specifies the rule’s subject matter;
(ii) cites the statutory authority for the rule; and
(iii) briefly summarizes why the rule is needed.

Subd. 5. Additional notice.
In addition to the notices under subdivision 3, an agency must make
reasonable efforts to notify persons or classes of persons whom the
rule may significantly affect by giving notice:

(1) in newsletters, newspapers, or other publications; or

(2) through other means of communication.

A SIMPLE QUESTION

Let me ask: Which statute would you rather read?

Ian Lewenstein has worked for the Minnesota Legislature and several state agencies,
helping write clear regulations in plain language. He also runs his own consulting
business, which tracks state and federal rulemaking and provides writing expertise to

businesses, nonprofit organizations, city governments, and individuals.

ENDNOTES:

1 Minn Stat 14.001-.69.

2 Minn Stat 14.14(1q).

31d.

4 | renumbered as if | were drafting this section from scratch (subdivision 1 is not

shown).
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BEST PRACTICES

Best practices for drafting
settlement agreements

BY DIRK A. BEAMER

Those of us who litigate routinely seek to sharpen our pre-rial and
inrial techniques. We read about successful trial lawyers, or we
attend an ICLE workshop. We want to be best positioned to push
every advantage available in the courtroom for the benefit of our
client or cause. However, we know that based on published statis-
tics and personal experience, few of our cases will be decided at
trial. Some will be dismissed by the court or the claimant, but most
will be resolved through settlement. That being the case, it makes
sense that we devote the same level of craft to drafting seftlement
agreements as we do to conducting depositions.

PREPARE IN ADVANCE

When building a case for trial, we develop timelines, case themes,
and evidentiary checklists. We should develop a settlement check-
list as well. Identify the specific takeaways your client needs for
a setflement to be plausible. Likewise, identify the unique issues
that will require customized handling. We can predict that certain
events on the calendar will likely prompt seflement conversations,
so we want to enter those conversations with our key objectives
solidly in mind.

In particular, mediation sessions require advance planning. Most
mediators, if successful in bringing the parties to resolution, want to
secure the result with a signed memorandum of some sort, possibly
with the final settlement agreement itself. You do not want to find
yourself in the heat of the moment trying to identify and articulate
the details you need in a final agreement. Have your checklist in
hand and consider taking a pre-drafted settlement agreement to the
mediation.

DISTINGUISH SETTLEMENT NEGOTIATIONS
FROM SETTLEMENT AGREEMENTS

Remember, a settlement agreement is simply a contract. It must meet
the requirements for a valid contract — offer, acceptance, mutual

assent on essential terms, and consideration.” An email exchange,
for example, can constitute a valid offer and acceptance, even if
one party assumed (but did not stipulate) that a mutually agreed,
signed settflement agreement was necessary fo cement the deal.? As
you explore settlement options, take pains to distinguish whether all
essential terms have been identified and communicated before a
potentially binding offer is made.

BE WARY OF BOILERPLATE

I will not pretend that | cut every settlement agreement | draft from
whole cloth. Most of us have a stockpile of favorite forms and provi-
sions from which we draw when creating a document. The danger
in drafting a sefflement agreement is assuming that a customary
provision should be included without sufficiently analyzing whether
it needs modification or whether it is even appropriate under the
circumstances. Here are a few examples:

Integration

Typically, we include an integration clause to avoid a future argu-
ment about whether one party to a seftlement retains claims against
the other that derive from a different source or agreement. Some-
times, however, separate agreements do exist, and our client very
much intends to rely on their continued enforceability. Consider an
employment dispute in which an employer settles a former employ-
ee’s discrimination claim but still intends to enforce a free standing,
non-competition agreement. Likewise, a supplier and a manufactur-
er may have an open, blanket purchase order for production parts
while disputing a separate order for tooling. Resolving the latter
should not foreclose claims under the former.

Confidentiality and non-disparagement

In many instances — especially from a defense perspective — we
find it appropriate to protect against disclosure of a settlement’s
terms and future badmouthing by the other party. | have had multi-
ple cases, however, where my defendant client wanted the freedom



to talk about the setflement (perhaps feeling the size of the settle-
ment payment vindicated its position.) Similarly, an organization
may not trust its personnel — or an individual may not trust him or
herself — to bite their fongue, making non-disparagement commit-
ments ill-advised under the circumstances.

Releases

A party making a settlement payment expects to buy peace. There-
fore, the release is a critical component of most seflement agree-
ments. This may explain the lengthy, laborious, and even incompre-
hensible language we sometimes encounter:

In consideration of the foregoing, Plaintiff does
hereby waive, release, settle, discharge, ter-
minate, exempt, and forgive for himself and
his agents, heirs, successors, and assigns, any
and all rights, claims, demands, suits, promises,
pledges, obligations, causes of action, liability,
interest, request, or commitment, arising from the
beginning of time to the date of this agreement
and any time thereafter, sounding in tort, con-
tract or equity, known or unknown, absolute or
contingent, owed by or arising from or assert-
ed against Defendant, its successors, assigns,
insureds, officers, directors, employees, agents,
attorneys, insurance carriers, independent con-
tractors, lenders, and lienholders.

Did we cover it all2 I'm not sure. | do fear, however, that the more
ways we attempt to define or list a claim, the more we implicitly
suggest that our language is insufficient. If we can find 12 ways to
say what is released, does that beg the question whether there is a
13th we failed to include?

Think about the actual claims your client expects to be released and
identify them. If there is a white elephant lurking in the room, call
it out and make sure you have specifically released it rather than
depend on a vague litany of released claims.

Likewise, determine whether the party entering the setlement agree-
ment has the legal capacity to release the claims at issue. A release
from a minor requires court approval. A release from an injured
party does not bar reimbursement claims from Medicaid or Medi-
care. Make sure you understand the scope of what can and cannot
be released in your agreement.

TALK TO TAX COUNSEL

Most settlement agreements involve settlement payments, which will
carry tax consequences for the payor and recipient. Will a former
employee plaintiff receive a W-2 for back wages2 Will a former
member of a limited liability company receive a K-1 on company
earnings in which he did not share? Understand those consequenc-
es in advance so you do not make commitments that your payer
client cannot lawfully keep or your payee client lives to regret.
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INCLUDE ENFORCEMENT PROVISIONS

If drafted well, a settlement agreement should end a dispute with-
out creating a new one. However, whether because of poor draft-
ing, buyer’s remorse, or bad faith, disputes arise concerning the
construction and enforcement of setlement agreements. Anticipate
those disputes and determine in advance how and where they will
be resolved. You might agree to arbitrate such disputes — per-
haps with the mediator who helped settle the case. If so, make sure
you have an enforceable agreement to arbitrate consistent with the
Uniform Arbitration Act.® You may choose to return to the court
where the litigation occurred. Include the appropriate agreement
on jurisdiction and venue. In either event, specify whether the los-
ing party will bear the costs and reasonable fees associated with
enforcement.

Additionally, you may want to include a consent or “pocket” judg-
ment provision allowing a settlement payee to convert the settlement
agreement to an enforceable court order for damages following the
payer’s default under the agreement.

REVIEW WITH CLIENT

| regularly send documents to clients with an admonition to “re-
view carefully to make sure this draft is consistent with your under-
standing and expectations.” But | know from experience that many
clients will not take the time to review my work product and, even
if they do, they often bring a layman’s perspective insufficient to
appreciate subtleties and distinctions the law provides. If | want to
make sure clients understand a legal document, | need to review it
with them and explain the provisions as we go.

This is especially important with seflement agreements. Typically,
the client has a substantial investment in the cost of litigation. The cli-
ent may have a significant emotional investment as well. As lawyers,
we must ensure that the setflement agreement protects the client’s
interests as fully as possible and consistent with the client’s expec-
tations. Michigan case law makes clear that settlement agreements
will be strictly enforced consistent with their unambiguous terms. This

AT A GLANCE

Based on published statistics and personal
experience, few of our cases will be decided
at trial. Some will be dismissed by the court
or the claimant, but most will be resolved
through seftlement. That being the case, it
makes sense that we devote the same level of
craft to drafting seflement agreements as we

do to conducting depositions.
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is true even where one party misunderstands or overlooks an import-  might ask a colleague to take a look as well.
ant provision.

A case decided by the Michigan Court of Appeals in 2015 in- CONCLUSION
volved a dispute over the scope of the release in the settlement of Ideally, a settlement agreement represents the culmination of a job

a personal injury protection (PIP) claim between the insured and well done. Having worked diligently to advocate your client’s po-

her insurance company. * The agreement did not include payment sition, exercise the same diligence in this final step to truly seal the

of a $28,942 charge for shoulder surgery. However, this claim deal.

was plainly included in the agreement’s release of all PIP benefits

incurred as of the date of settlement. Reversing the trial court, the Dirk Beamer brings a broad range of experience to the
Court of Appeals ruled that the settlement agreement barred recov- small and mid-size companies who rely on Wight Beam-
er. Historically rooted in business litigation and manage-

ery of the additional charge. In its opinion, the Court minced no ment-side employment law, he continues to spearhead the

words plocing blame for the client’s p|ighf with her |°Wyer: firm’s efforts in those arenas. Given his close working re-

lationship with clients’ ownership and management, he is

It is the obligation of plointiff s attorney fo ensure regularly called upon for guidance on commercial transac-

his client knows that a Seﬂlemem, like the one tions, mergers and acquisitions, and succession planning.

at issue here, encompasses all claims. If plain-

Hff or her |0wyer had any doubt about such an Thé a%lthor.thanks Wright Beamer attorney Emily M. Sullivan for research and
editorial assistance.

agreement, it was the responsibility of plaintiff's

lawyer to demand a different kind of seftlement.’

ENDNOTES
1 Kloian v Domino's Pizza, 273 Mich App 449, 452; 733 NW2d 766 (20006).
2 1d. ot 454.

: : 3 MCLO9T.1681 ef seq.
agreement carefully — both on your own and with your client —to 4 cio) , progressive Ins Co, 309 Mich App 387, 872 NW2d 730 (2015).

ensure it addresses the intended issues. While you are at it, you 514, a1 390.

As noted above, a settlement agreement should end a dispute with-
out causing a new one. Take the time to review a draft seflement

LAwW OFFICES OF

Topp J. STEARN, P.C. 248-744-5000 | tjslawfirm.com




MICHIGAN STATE BAR
FOUNDATION WELCOMES
2021 FELLOWS

The Michigan State Bar Foundation an-
nounced 22 attorneys accepted nominations
to join the approximately 1,500 Michigan
lawyers who are active MSBF fellows. The
fellows program recognizes lawyers for pro-
fessional excellence and service to the com-
munity.

The 2021 MSBF fellows are:

¢ Martha Rabaut Boonstra, Holland

e Steven Bylenga, Grand Rapids

* Emily A. Calabrese, Warren

¢ Nakisha N. Chaney, Northville

e Alisha L. Cieslak, Wyoming

® Tracy M. Clark-Flaherty, Southfield

e Julie H. Cotant, Southfield

* Matthew S. Fedor, Southfield

e Debra A. Freid, Saginaw

* Julie A. Gafkay, Saginaw

e Laura J. Genovich, Grand Rapids

¢ Hon. Michael L. Jaconette, Battle Creek
® Michael S. Leib, Bloomfield Hills

® Homer W. McClarty, Southfield

¢ Nicholas M. Ohanesian, Grand Rapids
e Laura K. Reilly, Marquette

¢ Beth Ann Richardson, Warren

e Robert F. Riley, Birmingham

e Larry J. Saylor, Detroit

® Mark H. Shapiro, Southfield
o Katherine K. Strickfaden, Southfield
e Kimberly L. Ward, Southfield

The Michigan State Bar Foundation pro-
vides leadership and grants to improve
access for all to the justice system, includ-
ing support for civil legal aid to the poor,
law-related education, and conflict resolu-
tion. For more information, visit msbf.org.

SECTION BRIEFS

APPELLATE PRACTICE SECTION

The 2021-2022 section election results are:
Stephanie Morita, chair; Joseph Richotte, vice
chair; Jonathan Koch and Ann Sherman, secre-
taries; and council members Kahla Crino, Beth
Wittman, Barbara Goldman, Marcelyn Ste-
panksi, Elizabeth Sokol, and David Herskovic.

The section thanks panelists participating in
the “Post-Pandemic: Surviving the New Nor-
mal” discussion in September: Michigan
Supreme Court justices Elizabeth Clement
and Megan Cavanagh; Court of Appeals
Judge Amy Ronayne Krause; and appellate
practitioners Jill Wheaton, Liisa Speaker,
Ann Sherman, Kenneth Mogill, and Faw-
zeih Daher.

ENVIRONMENTAL LAW SECTION

The annual Joint Environmental Conference
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IN BRIEF

will be held virtually on November 3-5 and
November 8. For a detailed agenda, reg-
istration information, and the latest issue of
the Michigan Environmental Law Journal,
visit connect.michbar.org/envlaw.

HEALTH CARE LAW SECTION

The Health Care Law Section hosted its
annual meeting which included two sem-
inars. “Cybersecurity & Incident Reports:
The Nuts and Bolts of Detecting, Avoid-
ing, and Responding to a Security Inci-
dent” was presented by Debra Geroux
of Butzel Long and Scott Wrobel of N1
Discovery. It was followed by “Telehealth
Enforcement: DME, Genetic Testing, and
Other Telehealth Fraud Schemes,” a pre-
sentation by Raymond Beckering and An-
drew Hull from the U.S. Attorney’s Office
for the Western District of Michigan.

LABOR & EMPLOYMENT
LAW SECTION

The Labor and Employment Law Section
council cordially invites members to the
following events: The LELS annual holi-
day party is Thursday, December 9, at
5 p.m. at Birmingham Country Club,
and the section’s midwinter and annual
meeting is scheduled for Friday, January
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.

Effective Appellate Advocacy

The Employment Litigator’s
Appellate Solution

Barbara Urlaub has three
decades of appellate experience,
supporting employment

and business law litigators.

GASIOREK MORGAN

LAWYERS FOR THE WORKPLACE

Toll Free Phone: 888.421.9704 Local: 248.865.0001
FARMINGTON HILLS | STERLING HEIGHTS | DOWNRIVER
www.work-lawyers.com
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21, 2022, at the Detroit Athletic Club.

LGBTQA SECTION

The LGBTQA section supported a proposal
to amend Michigan Court Rule MCR 3.613
to provide for either a finding or a presump-
tion of good cause to waive publication in
cases of gender identity. Section members
also gave a presentation titled “Becoming
a Culturally Competent Court: Fairness and
Access to Justice for LGBTQ+ Users” to the
Michigan Judicial Institute.

One case to watch is Rouch World LLC v.
Department of Civil Rights, which is pres-
ently before the Michigan Supreme Court.

PARALEGAL/LEGAL
ASSISTANT SECTION

Join the Paralegal/Legal Assistant Section
for happy hour at Granite City Food &
Brewery in Troy on November 4 from 5:30
to 8:30 p.m. Virtual social events have
been the norm lately, but we feel it's time
for an in-person opportunity to partake in
an evening of networking with other parale-
gals over cocktails and great food! Open to
members and non-members. Please RSVP to
fwatson@fraserlawfirm.com.

RELIGIOUS LIBERTY LAW
SECTION

The Religious Liberty Law Section held its
annual meeting and educational event on
September 25. The keynote speaker was
Lori Windham, senior counsel at Becket,
who presented oral arguments before the
United States Supreme Court in Fulton v.

City of Philadelphia.

WORKERS’ COMPENSATION
LAW SECTION

Join us at Crowne Plaza Lansing West on
December 10 for our winter meeting. We
anficipate presentations from  Michigan
Workers' Disability Compensation Agency
director Jack Nolish and section chairper-
son Daryl Royal. Also expected is a presen-
tation on orthopedic foot and ankle injuries
and a special discussion on mindfulness.



2021 Stephen H. Schulman Outstanding Business Lawyer Award

Great Lawyers, Doing Great Things!

(1 to r) Hon. Christopher Yates, Treasurer; Ian Williamson, Sectetary; Douglas Toering,
Schulman Award Recipient, Chair of Business Courts & Commercial Litigation Committees, Former
Section Chair; Julia Dale, Immediate Past Chair; John Schuring, Chair; Mark Kellogg, Vice Chair

The State Bar of Michigan Business Law Section congratulates:

Douglas Toering

on being honored with the 15th Annual
Stephen H. Schulman Outstanding Business Lawyer Award

(right): Mantese Honigman Partner Douglas Toering with the 2021 Schulman Award

Our Honoree Exemplifies:

- The highest quality of practice

- Dedication to service and commitment
- Ethical conduct and collegiality

- Utmost professionalism

To learn more about joining the Business Law Section, visit Www.connect.michbar.org/businesslaw
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FROM THE MICHIGAN SUPREME COURT

On order of the Court, notice of the proposed changes and
an opportunity for comment in writing and at a public hearing
having been provided, and consideration having been given to
the comments received, the following amendments of Rules 2.117,
3.708, 3.951, 6.005, 6.104, 6.445, 6.610, 6.625, 6.905,
6.907, 6.937, and 6.938 of the Michigan Court Rules are ad-
opted, effective January 1, 2022.

[Additions to the text are indicated in underlining and deleted text
is shown by strikeover.]

Rule 2.117 Appearances

(A) [Unchanged ]

(B) Appearance by Attorney.
(112) [Unchanged.]

(3) Appearance by Appointing Authority.

(a) In some actions, an appointing authority

independent of the judiciary determines the attorney that will

represent a party for the entirety of the action. In some ac-
tions, an_appointing authority independent of the judiciary
determines that an attorney will represent a party for a single

hearing—like an arraignment.

(b) In actions where an attorney is appointed for the entirety
of the action, the appointed attorney shall file an appearance
with the court.

(c) In actions where an attorney is appointed for a single

hearing, the attorney should orally inform the court of the lim-
ited appointment at the time of the hearing. It is not necessary

for the appointing authority to file an notice of appointment
or_for the attorney to file an appearance

(43) [Renumbered but otherwise unchanged.]
(C) Duration of Appearance by Attorney.
(1)-(2) [Unchanged.]

(3) In appointed cases, substitute counsel shall file an appear-

ance with the court after receiving the assignment from the ap-

pointing authority.

(43) [Renumbered but otherwise unchanged.]

(D)-(E) [Unchanged.]

Rule 3.708 Contempt Proceedings for Violation of Personal
Protection Orders

(A)-(C) [Unchanged.]

(D) Appearance or Arraignment; Advice to Respondent. At
the respondent’s first appearance before the circuit court, wheth-
er for arraignment under MCL 764.15b, enforcement under MCL
600.2950, 600.2950a, or 600.1701, or otherwise, the court

must:
(1)42) [Unchanged.]
(3) advise the respondent that he or she is entitled to a lawyer's

assistance at the hearing and, if the court determines it might sen-
tence the respondent fo jail, that the court, or the local funding

unit's_appointing authority if the local funding unit has deter-
mined that it will provide representation to respondents alleged to
have violated a personal protection order, will appoint a lawyer at

public expense if the individual wants one and is financially unable
to retain one,

(4) if requested and appropriate, appoint a lawyer or refer
the matter to the appointing authority,

(5)-(6) [Unchanged.]

(E)-{l) [Unchanged.]

Rule 3.951 Initiating Designated Proceedings

(A) Prosecutor-Designated Cases. The procedures in this subrule
apply if the prosecuting attorney submits a petition designating the
case for frial in the same manner as an adult.

(1) [Unchanged.]

(2) Procedure.
(a) The court shall determine whether the juvenile’s parent,
guardian, or legal custodian has been notified and is pres-
ent. The arraignment may be conducted without a parent,
guardian, or legal custodian, provided a guardian ad litem

or atforney appears with the juvenile. Attorney appointments,
even if just for the arraignment, are to be done by the court’s
local funding unit's appointing authority.

(b) The court shall read the allegations in the petition
and advise the juvenile on the record in plain language:



(i) of the right to an attorney at all court pro-
ceedings, including the arraignment pursventto-MER
F9H5tAN-

(ii)-(vi) [Unchanged.]
(c)-(d) [Unchanged.]
3) [Unchanged.]

(B) Court-Designated Cases. The procedures in this subrule ap-
ply if the prosecuting attorney submits a petition charging an
offense other than a specified juvenile violation and requests
the court to designate the case for trial in the same manner as an
adult.

(1) [Unchanged.]

(2) Procedure.
(a) The court shall determine whether the juvenile’s parent,
guardian, or legal custodian has been notified and is pres-
ent. The arraignment may be conducted without a parent,

guardian, or legal custodian, provided a guardian ad litem

or attorney appears with the juvenile. Attorney appointments,
even if just for the arraignment, are to be done by the court'’s

local funding unit’s appointing authority.

(b) The court shall read the allegations in the petition,
and advise the juvenile on the record in plain language:
(i) of the right to an attorney at all court pro-
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whether the defendant is financially unable to retain one.

(B) Questioning Defendant About Indigency. If the defendant
requests a lawyer and claims financial inability to retain one,
the court must determine whether the defendant is indigent
unless the court's local funding unit has designated an ap-
pointing

authority in_its compliance plan with the Michigan Indigent

Defense Commission. If there is an appointing authority, the court
must refer the defendant to the appointing authority for indigen-

cy screening. If there is no appointing authority, or if the

defendant seeks judicial review of the appointing authority’s

determination concerning indigency, the court’s defermination of

indigency must be guided by the following factors:
(1)-(3) [Unchanged.]

(4) availability and convertibility, without undue financial
hardship to the defendant and the defendant’s dependents, of
any personal or real property owned; and

(5) the rebuttable presumptions of indigency listed in the
MIDC’s indigency standard;
and

(65) [Renumbered but otherwise unchanged.]

The ability to post bond for pretrial release does not make the de-
fendant ineligible for appointment of a lawyer. The court reviews
an_appointing authority’s determination of indigency de novo

and may consider information of indigency de novo and may

ceedings, including the arraignmentpursvantto-MCR
3 9H5{AHH;-

(ii)-(vii) [Unchanged.]
(c)-(d) [Unchanged.]

(3) [Unchanged.]

Rule 6.005 Right to Assistance of Lawyer; Advice; Appoint-
ment for Indigents; Waiver; Joint Representation; Grand
Jury Proceedings.

(A) Advice of Right. At the arraignment on the warrant or com-
plaint, the court must advise the defendant

(1) of entitlement to a lawyer's assistance at all subsequent court
proceedings, and

(2) that the defendant is entitled toeourt-will-appeoint a lawyer

at public expense if the defendant wants one and is financially
unable to retain one. The court must askquestion the defendant
to determine whether the defendant wants a lawyer and, if so,

consider information not presented ot the appointing authority.

(C) [Unchanged.]

(D) Appointment or Waiver of a Lawyer. Wherelfthe court makes
the determination determinesthat ethe defendant s financially unable
to retain a lawyer, it must promptly refer the defendant to the local indi-

gentcriminal defense system’s appointing authority for appointment of
a lawyer o wver—en mothnotify-the-tawver-of the
appointment: The court may not permit the defendant to make an
initial waiver of the right to be represented by a lawyer without
first.

(1)2) [Unchanged.]

The court should encourage any defendant who appears

without counsel to be screened for indigency and potential

appointment of counsel.

(E) Advice at Subsequent Proceedings. If a defendant has waived
the assistance of a lawyer, the record of each subsequent pro-
ceeding (e.g., preliminary examination, arraignment, proceed-
ings leading to possible revocation of youthful trainee status, hear-
ings, trial or sentencing) need show only that the court advised the
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FROM THE MICHIGAN SUPREME COURT (CONTINUED)

defendant of the continuing right to a lawyer's assistance (at public
expense if the defendant is indigent) and that the defendant
waived that right. Before the court begins such proceedings,

(1) [Unchanged.]

(2) if the defendant requests a lawyer and is financially unable to
retain one, the court must refer the defendant to the local indigent

criminal defense system’s appointing authority for the appoint-

forehand, an arrested person must be taken without unnecessary
with  the
provisions of thisrule, or must be arraigned without un-
necessary delay by use of two-way interactive video technology
in accordance with MCR 6.006(A). The arrested person is
entitled to the assistance of an attorney at arraignment unless:

delay before a court for arraignment in accordance

(1)_the arrested person makes an informed waiver of counsel or

ment ofeppoint one; or

(3) [Unchanged.]

The court may refuse to adjourn a proceeding for the ap-
pointment of te—eppoint counsel or allow a defendant to retain
counsel if an adjournment would significantly prejudice the
prosecution, and the defendant has not been reasonably
diligent in seeking counsel.

(F) Multiple Representation. When two or more indigent defendants
are jointly charged with an offense or offenses or their cases
are otherwise joined, the local indigent criminal defense system-

eourt-must appoint separate lawyers unassociated in the prac-
tice of law for each defendant. Whenever two or more defendants
who have been jointly charged or whose cases have been joined
are represented by the same retained lawyer or lawyers associated
in the practice of law, the court must inquire into the potential for
a conflict of inferest that might jeopardize the right of each
defendant to the undivided loyalty of the lawyer. The court may not
permit the joint representation unless:

(1143 [Unchanged.]

(G)-{H) [Unchanged.]

(1) Assistance of Lawyer at Grand Jury Proceedings.
(1) [Unchanged.]

(2) The prosecutor assisting the grand jury is responsible for
ensuring that a witness is informed of the right to a lawyer's as-
sistance during examination by written notice accompanying the
subpoena to the witness and by personal advice immediately
The notice must include language
informing the witness that if the witness is financially unable

before the examination.

to retain a lawyer, the chief judge in the circuit court in which
the grand jury is convened will on request refer the witness to

the local indigent criminal defense system for appointment of

an attorneyappoint-one-for-the-witness-at public expense.

Rule 6.104 Arraignment on the Warrant or Complaint

(A) Arraignment Without Unnecessary Delay. Unless released be-

(2) the court issues a personal bond and will not accept a

plea of guilty or no contest at arraignment.

(B)-(D) [Unchanged.]

(E) Arraignment Procedure; Judicial Responsibilities. The court
at the arraignment must

(1) [Unchanged.]

(2) if the accused is not represented by a lawyer at the arraign-
ment, advise the accused that

(a)-(c) [Unchanged.]

(d) if the accused does not have the money to hire a
lawyer, the local indigent criminal defense systemeeurt will

appoint a lawyer for the accused;

(3) advise the accused of the right to a lawyer at all subsequent
court proceedings end-if-appropriateappoint-etawyer;

(4)-(6) [Unchanged.]

The court may not question the accused about the alleged of-
fense or request that the accused enter a plea.

(F)-(G) [Unchanged.]

Rule 6.445 Probation Revocation
(A) [Unchanged.]

(B) Arraignment on the Charge. At the arraignment on the alleged
probation violation, the court must

(1) [Unchanged.]
(2) advise the probationer that

(a) [Unchanged.]

(b) the probationer is entitled to a lawyer’s assistance at the



hearing and at all subsequent-court proceedings, including the

arraignment on the violation/bond hearing, and that a law-
yerthe—court-will be appointed e-lawyer-at public expense

if the probationer wants one and is financially unable to

retain one,
(3) if requested and appropriate, refer the matter to the local
indigent criminal defense system’s appointing authority for ap-
pointment of a lawyerappoint a lawyer,

(4)-(5) [Unchanged.]

(C)-{H) [Unchanged.]

Rule 6.610 Criminal Procedure Generally

(AHC) [Unchanged ]

(D) Arraignment; District Court Offenses
(1) Whenever a defendant is arraigned on an offense over
which the district court has jurisdiction, the defendant must be

informed of

(a)-(b) [Unchanged.]
(c) the defendant’s right

(i) to the assistance of an attorney atall court pro-

(o]
D
D
o

ings, including arraignment, and to a trial;

(ii)-(iii) [Unchanged.]
The information may be given in a writing that is made a
part of the file or by the court on the record.

(2) [Unchanged.]

(3) The right to the assistance of an attorney, to an appointed
attorney, or to a trial by jury is not waived unless the defendant

(a)-(b) [Unchanged.]

If the defendant has not waived the right to counsel, the court
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or in writing, that:

(a) if the defendant wishes to file an appeal and is financially
unable to retain a lawyer, the local indigent criminal

defense system’s appointing authorityeeurt will appoint a
lawyer to represent the defendant on appeal, and

(H)-(I) [Unchanged.]

Rule 6.625 Appeal; Appointment of Appellate Counsel
(A) [Unchanged.]

(B) If the court imposed a sentence of incarceration, even if
suspended, and the defendant is indigent, the local indigent

criminal defense system’s appointing authorityeourt must enter
an—order appointing a lawyer if, within 14 days after sen-
tencing, the defendant files a request for a lawyer or makes
a request on the record. If the defendant makes a request on
the record, the

court shall inform the appointing authority of the request that same

day. Unless there is a postjudgment motion pending, the appointing
authorityeourt-must actrote on a defendant’s request for a lawyer
within 14 days after receiving it.
motion pending, the appointing authorityesurt-must actrole on the
request after the court's disposition of the pending motion and

If there is a postjudgment

within 14 days after that disposition. If a lawyer is appointed,
the 21 days for taking an appeal pursuant to MCR 7.104(A)(3) and
MCR 7.105(A)(3) shall commence on the day of the appointment.

(C) If indigency was not previously determined or there
is a request for a redetermination of indigency, the court

shall make an indigency determination unless the court’s local

funding unit has designated this duty to its appointing authority

in_its compliance plan with the Michigan Indigent Defense Com-

mission. The determination of indigency and, if indigency is

found, the appointment of counsel must occur with 14 days
of the request unless a postijudgment motion is pending. If
there is a postjudgment motion pending, the appointing authority

must act on the request after the court’s disposition of the pending

motion and within 14 days after that disposition.

must refer the matter to the appointing authority for the assign-

ment of counsel.
(4) [Unchanged.]
(E}-(F) [Unchanged.]
(G) Sentencing.
(1)(3) [Unchanged.]

(4) Immediately after imposing a sentence of incarceration, even
if suspended, the court must advise the defendant, on the record

(D) If a lawyer is appointed, the 21 days for taking an
appeal pursuant to MCR 7.104(A)(3) and MCR 7.105(A}(3)

shall commence on the day the notice of appointment is filed

with the court.

Rule 6.905 Assistance of Attorney
(A) [Unchanged.]
(B) €ourt-Appointed Attorney. Unless the juvenile has a retained

attorney, or has waived the right to an attorney, the magistrate or
the court must refer the matter to the local indigent criminal defense
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FROM THE MICHIGAN SUPREME COURT (CONTINUED)

system’s appointing authority for appointment ofeppeint-an attor-

ney to represent the juvenile.

(C)-(D) [Unchanged.]

Rule 6.907 Arraignment on Complaint or Warrant
(A)-(B) [Unchanged.]
(C) Procedure. At the arraignment on the complaint and warrant:

(1) The magistrate shall determine whether a parent, guard-
ian, or an adult relative of the juvenile is present. Arraignment
may be conducted without the presence of a parent, guardian,
or adult relative provided the local funding unit's appointment
authoritymagistrate appoints an aftorney to appear at ar-
raignment with the juvenile or provided an attorney has been
retained and appears with the juvenile.

(2) [Unchanged.]

Rule 6.937 Commitment Review Hearing

(A) Required Hearing Before Age 19 for Court-Committed Juve-
niles. The court shall schedule and hold, unless adjourned for good
cause, a commitment review hearing as nearly as possible to, but
before, the juvenile’s 19th birthday.

(1) [Unchanged.]

(2) Appointment of an Attorney. The local funding unit's ap-
pointing authorityeourt- must appoint an atforney to represent
the juvenile at the hearing unless an attorney has been retained
or is waived pursuant to MCR 6.905(C).

(3)-(4) [Unchanged.]

(B) Other Commitment Review Hearings. The court, on mo-
tion of the institution, agency, or facility to which the juvenile
is committed, may release a juvenile at any time upon a show-
ing by a preponderance of evidence that the juvenile has
been rehabilitated and is not a risk to public safety. The notice
provision in subrule (A), other than the requirement that the
court clearly indicate that it may extend jurisdiction over the
juvenile until the age of 21, and the criteria in subrule (A) shall
apply. The rules of evidence shall not apply. The local funding
unit’s appointing authorityeeurt-must appoint an atforney to
represent the juvenile at the hearing unless an atforney has

been retained or the right to counsel waived. The court, upon
notice and opportunity to be heard as provided in this rule,
may also move the juvenile to a more restrictive placement or

treatment program.

Rule 6.938 Final Review Hearings
(A)-(B) [Unchanged.]

(C) Appointment of Counsel.
If an attorney has not been retained or appointed to represent
the juvenile, the local funding unit's appointing authorityeourt

must appoint an attorney and the court may assess the cost of pro-
viding an attorney as costs against the juvenile or those responsible
for the juvenile’s support, or both, if the persons to be assessed are
financially able to comply.

(D)-(E) [Unchanged.]

Staff comment: The amendments shift the responsibility for appoint-
ment of counsel for an indigent defendant in a criminal proceeding
to the local funding unit's appointing authority. ~ The proposal
was submitted by the Michigan Indigent Defense Commission,
and intended to implement recently-approved Standard Five of the

MIDC Standards.

The staff comment is not an authoritative construction by the Court.
In addition, adoption of an amendment in no way reflects a sub-
stantive determination by this Court.

By orders dated March 10, 2021, this Court amended Rules 3.903,
3.925, and 3.944 of the Michigan Court Rules, effective immedi-
ately. Notice and an opportunity for comment at a public hearing
having been provided, the amendments are retained, and Rule
3.944 of the Michigan Court Rules is further amended as indicated
below.

[Additions to the text are indicated in underlining and deleted text
is shown by strikeover.]

Rule 3.944 Probation Violation
(A) Petition; Temporary Custody.

(1) Upon receipt of a sworn supplemental petition alleging that
the juvenile has violated any condition of probation, the court
may:

(a) [Unchanged.]

(b) order that the juvenile be apprehended and brought to
the court for a detention hearing, which, except as otherwise
provided in this rule, must be commenced within 24 hours
after the juvenile has been taken into court custody, excluding
Sundays and holidays as defined in MCR 8.110 (D)(2).



(2) [Unchanged.]
(B)-(F) [Unchanged.]

Staff Comment: The amendment of MCR 3.944 provides an ex-
ception to the requirement for courts to hold a defention hearing
within 24 hours of a juvenile being taken into custody when a
status offense violation requires a mental health or substance abuse
interview.

The staff comment is not an authoritative construction by the Court.
In addition, adoption of a new rule or amendment in no way re-
flects a substantive determination by this Court.

Retention of the Amendments of Rules 3.903, 3.945, 3.966,
3.975, and 3.976 and Retention of the Addition of Rule 3.947 of
the Michigan Court Rules

On order of the Court, notice and an opportunity for comment
having been provided, the April 14, 2021 amendments of Rules
3.903, 3.945, 3.966, 3.975, and 3.976 and addition of Rule
3.947 of the Michigan Court Rules are retained.

Adoption of Administrative Order No. 202 1-6: Mandatory Submis-

sion of Case Data to the Judicial Data Warehouse

On order of the Court, notice of the proposed changes and an
opportunity for comment in writing and at a public hearing hav-
ing been provided, and consideration having been given to the
comments received, Administrative Order No. 2021-6 is adopted,
effective January 1, 2022.

Administrative Order No. 2021-6 — Mandatory Submission of
Case Data to the Judicial Warehouse

For two decades, the Judicial Data Warehouse has been an essen-
tial tool allowing users to locate trial court records from throughout
the state, informing judicial decisions, enhancing court administra-
tion, improving public policy through data-driven research, and
promoting transparency.

Nearly all trial courts provide a daily or weekly feed of case-level
data to the JDW, but frequently, certain data elements are missing
or reported inconsistently by different courts, and several courts do
not participate at all, creating problematic data gaps. To address
these problems, courts should be required to submit data in a uni-
form manner and across all courts. Doing so will ensure the JDW
contains uniformly reported data that will be more useful to courts,
law enforcement, researchers, and other users. In addition, a more
complete database will relieve courts of the requirement to submit
certfain reports that are currently prepared manually or with special
programming, and ultimately is intended to be a resource for the
general public about how courts in Michigan operate.

MICHIGAN BAR JOURNAL | NOVEMBER 2021 65

Therefore, on order of the Court, pursuant to 1963 Const, Art VI,
§4, which provides for the Supreme Court’s general superintending
control over all state courts, all trial courts must submit all case
data including nonpublic and financial records to the Judicial Data
Warehouse in a format and frequency defined by the SCAQ. This
order replaces all existing Memoranda of Understanding between

SCAO and any trial courts regarding the JDW.

This order shall remain in effect until further order of the Court.

Staff Comment: This administrative order makes it mandatory for all
courts to submit case information to the Judicial Data Warehouse in
a uniform manner as required by SCAO.

This order is, first and foremost, concerned with ensuring that data
is submitted by courts in a uniform and comprehensive way. As
several commenters noted, however, there remains some concern
about how information in the JDW will be used and accessed in the
future. Under current policies, data is available only to authorized
users or under a specific data sharing agreement. Before making
information in the JDW more widely available in the future, the
Court will carefully consider new policies necessary to ensure ap-
propriate security/privacy and address other considerations raised
during the comment period.

The staff comment is not an authoritative construction by the Court.
In addition, adoption of a new rule or amendment in no way re-
flects a substantive determination by this Court.

On order of the Court, notice and an opportunity for comment
having been provided, Rule 8.128 of the Michigan Court Rules is
retained. Further, the following amendment is adopted with imme-
diate effect:

Rule 8.128 Michigan Judicial Council

(A) Duties. There shall be a Judicial Council i

and-to make recommendations to the Supreme Court on matters
pertinent fo the administration of justice, including development of

a strategic plan for the Michigan judicial branch and suggestions

for proposals that would enhance the work of the courts.

(B)-(K) [Unchanged.]

Staff comment: The amendment of MCR 8.128 refines the duties of
the Michigan Judicial Council.

The staff comment is not an authoritative construction by the Court.
In addition, adoption of an amendment in no way reflects a sub-
stantive determination by this Court.
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Retention of Rule 8.128 of the Michigan Court Rules and
Amendment of MCR 8.128

Amendments of Rule 2, Rule 3, Rule 4, Rule 5, Rule 6, and Rule 7
and Addition of Rule 3a and Rule 4a of the Rules for the Board of
Law Examiners

On order of the Court, notice of the proposed changes and an
opportunity for comment in writing and at a public hearing having
been provided, and consideration having been given to the com-
ments received, the following amendments of Rule 2, Rule 3, Rule

4, Rule 5, Rule 6, and Rule 7 and additions of Rule 3a and Rule 4a
of the Rules for the Board of Law Examiners are adopted, effective
March 1, 2022, and will be in effect for the first time for the July

2022 administration of the bar examination in Michigan.

[Additions to the text are indicated in underlining and deleted text
is shown by strikeover.]

Rule 2. Admission by Examination
(A)-(C) [Unchanged.]
(D) Every applicant for admission must achieve a passing score, as

determined by the board, on the Multistate Professional Responsibil-
ity Examination (MPRE) prepared and administered by the National

Conference of Bar Examiners.

(E)-(F) [Unchanged.]

Rule 3. Examination AdministrationSubieets-emd-Grading

(A) The examination shall be the Uniform Bar Examination (UBE) as
prepared and defined by the NCBE and administered on dates and
under regulations set by NCBE. The UBE consists of-two-sections:

(1) The Multistate Bar Examination (MBE)prepared—by—the-Ne-

and-underregulations—set-bythe-Conference:

(2) The Multistate Essay Examination (MEE)

(3) Two Multistate Performance Test items (MPT)

(B) The NCBENational-Conference-of BarExaminers-will grade the
MBEMuttistate-section. The Board or its agents will grade the MEE
and the MPTessay-section, with the Board having final responsibil-

ity. The Board will adopt policies for grading that are consistent

with the sound testing practices followed by all jurisdictions that

administer the UBE. The policies shall include a provision for the

NCBE to convert the raw scores on the written portion of an exam-

ination to the
MBE scale by the methodology used for UBE jurisdictions. The

Board will determine a method for combining—the-grades—eand se-

lecting a passing score.

(C) To earn a portable UBE score that is transferable to other UBE ju-
risdictions, persons taking the UBE in Michigan shall sit for and take

all components of the bar examination in a single administration.

(D) An applicant’s raw bar examination score shall be provided to

the NCBE to calculate scaled scores. Upon request by an applicant,
the NCBE will certify and transfer the applicant’s scaled score,
scaled MBE score, and total UBE score to other UBE jurisdictions.
The NCBE may also release to an applicant, upon request by the

applicant, the applicant’s scaled MBE score, scaled written score,
and total UBE score.

[NEW] Rule 3a. Michigan Law Component

(A) Before being admitted to the practice of law in Michigan by
UBE examination, by transferred UBE score, or on Application for
Admission Without Examination, an applicant shall take any Mich-
igan Law Component course required by the Board and provide
proof of completion to the Board of Law Examiner’s office.

(B) If @ Michigan Law Component course is required by the Board,
the course shall contain relevant Michigan-specific topics attorneys
licensed in Michigan are reasonably expected to know as deter-



mined by the Board. The course shall be in the form prescribed by
the Board.

(C) An applicant shall pay any fee determined by the Board that is
associated with taking the Michigan Law Component.

Rule 4. Post-Examination Procedures; Appeal; Application
for Re-Examination

(A) Except where a mathematical or clerical error has been made,
scores determined in accordance with these rules shall be final.
In_the unlikely event of a mathematical or clerical error, the Board

shall issue a corrected score.

(BA) The Executive Director will release examination results at the
Board’s direction. Any bBlue books will be kept for 3 months after
results are released.

(C) An_applicant who has failed and seeks to retake the UBE in

Michigan shall file an Application for Reexamination. An applicant
for re-examination may obtain an application from the Executive Di-
rector. The application must be filed at least sixty (60) days before
the examination. If the applicant’s character and fitness clearance

is more than three (3) years old, the applicant must be approved by
the State Bar Committee on Character and Fitness.

[New] Rule 4a. Admission by Transferred UBE Score
(A) An applicant may apply for admission to the practice of law in
Michigan by filing an application to transfer a UBE score if all of
the following apply:
(1) The applicant earned a UBE score that meets or exceeds the
minimum score required by the Board of Law Examiners.

(2) The score that the individual elects to use was achieved on a
uniform bar examination administered within the 3 years imme-
diately preceding the uniform bar examination in this state for
which the individual would otherwise sit.

(3) The applicant has taken the MPRE prepared and adminis-
tered by the NCBE and earned the scaled score required by the
Board.

(4) The applicant has met all requirements of these rules, includ-
ing successful completion of any Michigan Law Component.

(B) An applicant who desires to be admitted as a member of the
Michigan bar shall file with the Board of Law Examiners an Ap-
plication for Admission to the Practice of Law by Transferred UBE
Score. The application shall include the following:
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(1) An affidavit stating that the applicant has studied the Mich-
igan Court Rules, the Michigan Rules of Professional Conduct,
and the Michigan Code of Judicial Conduct.

(2) An application provided for use by the State Bar of Michigan
Standing Committee on Character and Fitness for the purpose of
conducting a character and fitness investigation of the applicant
and the required fee.

(3) An application fee as prescribed by BLE Rule 6.

(C) An applicant under review shall have a continuing duty to up-
date the information contained in the State Bar of Michigan Stand-
ing Committee on Character and Fitness application and to report
promptly to the State Bar of Michigan Standing Committee on Char-
acter and Fitness all changes or additions to information in the
application that occur prior to the applicant’s admission to practice.

(D) An applicant under this section shall successfully complete any
required Michigan Law Component within the time period required
by the Board.

(E) An applicant under this section who has been approved for ad-
mission under this section shall be entitled to take the oath of office
under Rule 15, section 3, of the Rules Concerning the State Bar of
Michigan. An applicant under this section shall not engage in the
practice of law in Michigan before approval and administration of
the oath. An application under this section shall be considered with-
drawn if the applicant does not take the oath of office within three
years after being approved for admission to the practice of law in
Michigan.

Rule 5. Admission Without Examination
(A) An applicant for admission without examination must
(1)-{4) [Unchanged.]
(5) have, after being licensed and for 3 of the 5 years preceding
the application,
(a)-(c) [Unchanged.]
The BoardSupreme-Court may, for good cause, increase the
5-year period. Active duty in the United States armed forces
not satisfying Rule 5(A)(5)(c) may be excluded when comput-
ing the 5-year period.
(6) Complete any Michigan Law Component requirement set out

in Rule 3a.

(B)-(C) [Unchanged.]
(D) An applicant for whom a certificate of admission is issued must

take the oath and become a member of the State Bar of Michigan

within three years of the date the certificate is issued. Otherwise,
the applicant must reapply.
(D)-(E) [Relettered (E)-(F) but otherwise unchanged.]

Rule 6. Fees

The fees are as follows:

(A) en—application—for-examination under the Uniform Bar Exam,
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$400 and an additional fee for the late filing of an application or
transfer of an application for examination, $100; an application
for re-examination, $300;

(B)_application for admission by transferred UBE score, $400;

(C) en application for recertification, $300;

(D) en application for admission without examination, $800 plus
the requisite fee for the National Conference of Bar Examiners'’
character report. Certified checks or money orders must be payable
to the State of Michigan. Online bar examination payments for first
time takers must be paid by credit card.

([E) Any fee for a Michigan law component as determined by the
Board.

Rule 7. Exceptions

An applicant may ask the board to waive any requirement except
the payment of fees and the administration of the UBE. The appli-
cant must demonstrate why the request should be granted.

Staff comment: The amendments implement a Uniform Bar Exam-
ination in Michigan with implementation set for the July 2022 ad-
ministration of the bar examination. Delay in companion legislative
action may defer implementation of these rules. The staff comment
is not an authoritative construction by the Court. In addition, adop-
tion of an amendment in no way reflects a substantive determina-
tion by this Court.

CAVANAGH, J. (concurring). | concur in the Court’s order adopting
amendments to Rule 2, Rule 3, Rule 4, Rule 5, Rule 6, and Rule 7
and adding Rule 3a and Rule 4a to the Rules for the Board of Law
Examiners. As a result, Michigan now joins the ranks of 38 other
jurisdictions who utilize the Uniform Bar Examination. This change
seeks to ensure a standard level of competency for lawyers across
the country, allows for score portability, and makes the practice of
law more accessible to law school graduates facing employment
challenges and rising debt. | write to briefly address the concerns
expressed by my dissenting colleague. First, while | appreciate the
reservation in regard to whether the practical-skills-oriented Multi-
state Performance Test (MPT) portion of the Uniform Bar Examina-
tion is adequate to assess an applicant’s ability to practice law in
the real world, the same concerns are certainly present in any stan-
dardized test that operates under artificial time constraints. While
not a perfect measure of competence, the MPT is the best tool we
possess at present to gauge practical lawyering skills beyond the
ability to memorize and apply principles of law. Second, | empha-
size that today’s rule change neither prohibits nor discourages the
Board of Law Examiners (BLE) from adopting a Michigan-specific

component to administer in addition to the Uniform Bar Examina-
tion. As Rule 3a provides, an applicant to the State Bar of Michigan
will be required to take any Michigan law component required by
the BLE in order to be admitted to practice in this state. In keeping
with the concerns expressed by my colleague, | urge the BLE to en-
sure that the bar examination will continue to serve the interests of
new attorneys as well as their future Michigan clientele.

BERNSTEIN, J. (dissenting). | do not support the implementation of
the Uniform Bar Examination in Michigan for two reasons. First,
although | understand the purpose behind a practical-skills-oriented
performance test, | struggle to understand how testing those skills
under the artificial time constraints set by a standardized test would
allow the Board of Law Examiners to meaningfully assess an ap-
plicant’s ability to practice. Second, it is yet unclear whether the
Board of Law Examiners will adopt a Michigan-specific component
to an otherwise multistate test. | strongly believe that the Michi-
gan-specific

essay component of our current bar examination promotes a com-
prehensive introduction to Michigan law. Any changes we make
to the bar examination should keep in mind the best interests of
both new attorneys and the public they will be serving; | believe
both groups stand to lose if we fail to focus on Michigan law in the
Michigan bar examination.

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN

NOTICE OF AMENDMENTS AND
PROPOSED AMENDMENTS TO
LOCAL RULES

The United States District Court for the Eastern
District of Michigan publishes proposed amendments
and approved amendments to its Local Rules on

its website at mied.uscourts.gov. Attorneys are
encouraged fo visit the court’s website frequently for
up-to-date information. A printer-friendly version of
Local Rules, which includes appendices approved by

the court, can also be found on the website.
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FROM THE COMMITTEE ON MODEL CRIMINAL JURY INSTRUCTIONS

The Committee on Model Criminal Jury Instructions solicits comment
on the following proposal by January 1, 2022. Comments may be
sent in writing to Samuel R. Smith, Reporter, Committee on Model
Criminal Jury Instructions, Michigan Hall of Justice, P.O. Box 30052,
Lansing, MI 48909-7604, or electronically to MCrimJI@courts.

mi.gov.

PROPOSED

The Committee proposes to amend M Crim JI 20.11 [Sexual Act
with Mentally Incapable, Mentally Disabled, Mentally Incapacitat-
ed, or Physically Helpless Person] to eliminate the element requiring
that the defendant know of the complainant’s mental impairment
because the applicable statute, MCL 750.520b(1)(h), does not re-
quire proof of such knowledge. Deletions are in strikethrough, and
new language is underlined.

[AMENDED] M Crim JI 20.11

Sexual Act with Mentally Incapable, Mentally
Disabled, Mentally Incapacitated, or Physically
Helpless Person

(1) [Second / Third], that [name complainant] was [mentally in-
capable / mentally disabled / mentally incapacitated / physically
helpless] at the time of the alleged act.

[Choose one or more of (2), (3), (4), or (5):]

(2)  Mentally incapable means that [name complainant] was suf-
fering from a mental disease or defect that made [him / her] inca-
pable of appraising either the physical or moral nature of [his /
her] conduct.

(3) Mentally disabled means that [name complainant] has a men-
tal illness, is intellectually disabled, or has a developmental disabil-
ity. “Mental illness” is a substantial disorder of thought or mood that
significantly impairs judgment, behavior, or the ability fo recognize
reality and deal with the ordinary demands of life. “Intellectual dis-
ability” means significantly subaverage intellectual functioning that
appeared before [name complainanf] was 18 years old and im-
paired two or more of [his / her] adaptive skills." “Developmental
disability” means an impairment of general thinking or behavior
that originated before the age of eighteen, has continued since it
started or can be expected to continue indefinitely, is a substantial
burden to [name complainanf]’s ability to function in society, and
is caused by [intellectual disability as described / cerebral palsy /
epilepsy / autism / an impairing condition requiring treatment and
services similar to those required for intellectual disability].

(4)  Mentally incapacitated means that [name complainant] was
[temporarily] unable to understand or control what [he / she] was
doing because of [drugs, alcohol or another substance given to
(him / her) / something done to (him / her)] without [his / her]

consent.

(5)  Physically helpless means that [name complainanf] was un-

conscious, asleep, or physical incapable to communicate that take
part in the alleged act.

[Choose the appropriate option according to the charge and the
evidence:]

(6) fFourth/Fifth-Third / Fourth], that the defendant and [name
complainant] were related to each other, either by blood or mar-
riage, as [state relationship, e.g., first cousins).

(6)  fFourth—/Fifth-Third / Fourth], that at the time of the alleged

act the defendant was in a position of authority over [name com-
plainanf], and used this authority to coerce [name complainanf] to
submit to the sexual acts alleged. It is for you to decide whether,
under the facts and circumstances of this case, the defendant was
in a position of authority.

The Committee on Model Criminal Jury Instructions solicits com-
ment on the following proposal by January 1, 2022. Comments
may be sent in writing to Samuel R. Smith, Reporter, Committee on
Model Criminal Jury Instructions, Michigan Hall of Justice, P.O. Box
30052, Lansing, Ml 48909-7604, or electronically to MCrimJI@

courts.mi.gov.

PROPOSED

The Committee proposes to amend M Crim JI 24.1 [Unlawfully Driv-
ing Away an Automobile] to correct the fourth element currently
addressing “intent” to be in accord with the statutory language
of MCL 750.413 and People v Crosby 82 Mich App 1 (1978).

Deletions are in strike-through, and new language is underlined.

[AMENDED] M Crim JI 24.1

Unlawfully Driving Away an Automobile

(1)  The defendant is charged with the crime of unlawfully driving
away a motor vehicle. To prove this charge, the prosecutor must
prove each of the following elements beyond a reasonable doubt:
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(2)  First, that the vehicle belonged to someone else.
(3) Second, that the defendant took possession of the vehicle and
[drove / took] it away.

(4)  Third, that these acts were both done [without authority /
without the owner’s permission].

(5)  Fourth, that the-defendent-intended-to-take-possession-of-the
vehicle-emd-{drive—/take}Ht-aweay—when the defendant took pos-

session of the vehicle and drove or took it away, [he / she] did so

knowing that [he / she] did not have authority to do so. It does not
matter whether the defendant intended to keep the vehicle.*

[(6) Anyone who assists in taking possession of a vehicle or as-
sists in driving or taking away a vehicle knowing that the vehicle
was unlawfully possessed is also guilty of this crime if the assistance
was given with the intention of helping another commit this crime.]

Use Note

To distinguish unlawfully taking and using from UDAA, see M Crim
J124.4.

Thics e ,

The Committee on Model Criminal Jury Instructions solicits com-
ment on the following proposal by January 1, 2022. Comments
may be sent in writing o Samuel R. Smith, Reporter, Committee on
Model Criminal Jury Instructions, Michigan Hall of Justice, P.O. Box
30052, Lansing, MI 48909-7604, or electronically to MCrimJI@

courts.mi.gov.

PROPOSED

The Committee proposes to amend M Crim JI 3.13 [Penalty] to
remove any possible implication that the jury should find the de-
fendant guilty so that the court could perform its duty of imposing
a penalty. Deletions are in strikethrough, and new language is
underlined.

[AMENDED] M Crim JI 3.13 Penalty

Possible penalty should not influence your decision. If you find the
defendant guilty, it # is the duty of the judge to fix the penalty within
the limits provided by law.

The Committee on Model Criminal Jury Instructions solicits comment
on the following proposal by January 1, 2022. Comments may be
sent in writing to Samuel R. Smith, Reporter, Committee on Model
Criminal Jury Instructions, Michigan Hall of Justice, P.O. Box 30052,
Lansing, MI 48909-7604, or electronically to MCrimJI@courts.

mi.gov.

PROPOSED

The Committee proposes a new instruction, M Crim JI 34.6 [Food
Stamp Fraud], for crimes charged under MCL 750.300a.

[NEW] M Crim JI 34.6 Food Stamp Fraud

(1) The defendant is charged with food stamp fraud. To prove this
charge, the prosecutor must prove each of the following elements
beyond a reasonable doubt:

(2) First, that the defendant [used / transferred / acquired / altered
/ purchased / possessed / presented for redemption / transported)]
food stamps, coupons, or access devices. Food stamps or coupons
means the coupons issued pursuant to the food stamp program es-
tablished under the Food Stamp Act. An access device means any
card, plate, code, account number, or other means of access that
can be used, alone or in conjunction with another access device,
to obtain payments, allotments, benefits, money, goods, or other
things of value or that can be used to initiate a transfer of funds
pursuant to the food stamp program.

(3) Second, that the defendant [used / transferred / acquired /
altered / purchased / possessed / presented for redemption /
transported] food stamps, coupons, or access devices by [specify
alleged wrongful conduct.

(4) Third, that the defendant knew that [he / she] had [specify
alleged wrongful conducf] when [he / she] [used / transferred / ac-
quired / altered / purchased / possessed / presented for redemp-
tion / transported] the food stamps, coupons, or access devices.

[Use the following where the aggregate value of food stamps al-
legedly exceeded $250:]

(5) Fourth, that the aggregate value of the food stamps, coupons,
or access devices was [more than $250.00 but less than $1,000 /
$1,000 or more]. The aggregate value is the total face value of any
food stamps or coupons resulting from the alleged [specify alleged
wrongful conduct] plus the total value of any access devices. The
value of an access device is the total value of the payments, allot-
ments, benefits, money, goods, or other things of value that could
be obtained, or the total value of funds that could be transferred, by
use of the access device at the time of the violation. You may add
together the various values of the food stamps, coupons, or access
devices [used / transferred / acquired / altered / purchased / pos-
sessed / presented for redemption / transported] by the defendant
over a period of 12 months when deciding whether the prosecutor
has proved the amount required beyond a reasonable doubt.



The Committee on Model Criminal Jury In-
structions solicits comment on the following
proposal by January 1, 2022. Comments
may be sent in writing to Samuel R. Smith,
Reporter, Committee on Model Criminal
Jury Instructions, Michigan Hall of Justice,
P.O. Box 30052, Lansing, MI 48909-7604,
or electronically to MCrimJI@courts.mi.gov.

PROPOSED

The Committee proposes a new instruction,
M Crim JI 35.12 [Cyberbullying / Aggro-
vated Cyberbullying], for crimes charged
under MCL 750.41 1x.

[NEW] M Crim JI 35.1 Cyberbully-
ing / Aggravated Cyberbullying
(1) The defendant is charged with [cy-
berbullying / aggravated cyberbullying].
To prove this charge, the prosecutor must
prove each of the following elements be-
yond a reasonable doubt:

(2) First, that the defendant posted a mes-
sage or statement about or to any other per-
son in a public media forum used to convey

RECENTLY RELEASED

MICHIGAN LAND TITLE STANDARDS

6TH EDITION, 7TH SUPPLEMENT (2020)

The Seventh Supplement (2020) to the 6éth Edition of the Michigan Land
Title Standards prepared and published by the Land Title Standards
Committee of the Real Property Law Section is now available for purchase.

information to others, such as the internet.

(3) Second, that the message expressed an
intent to commit violence against any other
person and was intended to place any per-
son in fear of bodily harm or death.

(4) Third, that the defendant intended to
communicate a threat with the message or
[he / she] knew that the message would be
viewed as a threat.

[Use the following only where an aggravat-

ing element has been charged:]

(5) Fourth, that the defendant committed
two or more separate non-continuous acts
of harassing or intimidating behavior on
different occasions.

(6) Fourth/Fifth, that the defendant’s actions

in this case caused [(name complainant or

other person) to suffer permanent, serious
disfigurement, serious impairment of health,
or serious impairment of a bodily function /
the death of (decedent’s name)].

Still need the 6th edition of the Michigan Land Title Standards and the
previous supplements2 They are also available for purchase.

GET THE ORDER FORM AT BIT.LY/MLTS-7
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When a client comes >
to you with a 4
dental malpractice 6/

problem you can:

e turn down
the case

e acquire the
expertise
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case
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recognized,*
experienced
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available for 247
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*invited presenter at W
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ROBERT GITTLEMAN
LAW FIRM, PC

TRIAL LAWYERS
31731 Northwestern Highway, Suite 101E
Farmington Hills, Michigan 48334
(248) 737-3600
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ORDERS OF DISCIPLINE & DISABILITY

SUSPENSION (BY CONSENT)
Kevin E. Clinesmith, P70962, Washington,
D.C., by the Attorney Discipline Board
Tri-County Hearing Panel #25. Suspension,
two years, effective August 19, 2020.

The respondent and the grievance admin-
istrator filed a Stipulation for Consent Or-
der of Discipline in accordance with MCR
9.115(F)(5), which was approved by the
Attorney Grievance Commission and ac-
cepted by the hearing panel. The stipulation
contains the respondent’s acknowledgment
that he was convicted by guilty plea of false
statements, a felony, in violation of 18 §
USC 1001(a)(3), in United States of Ameri-
ca v Kevin E. Clinesmith, United States Dis-
trict Court, District of Columbia Case No.
20crO0165JEBT, as well as the parties’
agreement to certain facts and background
as specifically set forth in the parties’ stipu-

lation. In accordance with MCR 9.120(B)
(1), the respondent’s license to practice law
in Michigan was automatically suspended
effective August 19, 2020, the date of his

felony conviction.

Based on the respondent’s admissions and
the stipulation of the parties, the panel found
that the respondent engaged in conduct that
was prejudicial to the proper administration
of justice, in violation of MCR 9.104(1); en-
gaged in conduct that exposed the legal pro-
fession or the courts to obloquy, contempt,
censure, or reproach, in violation of MCR
9.104(2); engaged in conduct that was con-
trary to justice, ethics, honesty, or good mor-
als, in violation of MCR 9.104(3); engaged
in conduct that violated the standards or rules
of professional conduct adopted by the Su-
preme Court, in violation of MCR 9.104(4);
and engaged in conduct that violated a crim-

inal law of a state or of the United States,
an ordinance, or tribal law pursuant to MCR
2.615, in violation of MCR 9.104(5).

In accordance with the stipulation of the
parties, the hearing panel ordered that
the respondent’s license to practice law
in Michigan be suspended for two years
effective August 19, 2020, as agreed to
by the parties. Costs were assessed in the

amount of $1,037.10.

DISBARMENT AND RESTITUTION
(PENDING REVIEW)

Scott E. Combs, P37554, Plymouth, by the
Attorney Discipline Board Tri-County Hear-
ing Panel #14. Disbarment, effective Sep-
tember 29, 2021.!

After proceedings conducted pursuant to

MCR 9.115, the panel found that the re-

WHEN YOUR CLIENT CAN'T AFFORD TO LOSE

The Barone Defense Firm is
now accepting referrals for the
defense of White-Collar Criminal
cases in all Federal Courts.

Heath Care Fraud | Financial Fraud

Complex Financial Crimes | RICO

EXEMPLARY TRIALS OF NOTE

e United States v. Tocco et al, 2006—RICO prosecution of
17 members and associates of the Detroit La Cosa Nostra
(LCN). Case involved utilization of extensive electronic

surveillance.

e United States v. Zerilli, 2002 —prosecution of the number
two ranking member of the Detroit LCN.

SIGNIFICANT ACCOMPLISHMENTS

¢ Letters of Commendation, Director of the Federal Bureau of
Investigation: 2004, 2002, 1999, 1986, 1982.
* United States Department of Justice Directors Award 1999.

Keith Corbett

Former Chief, Organized Crime Strike Force
United States Attorney’s Office




spondent committed professional miscon-
duct during his representation of a client
in a wrongful discharge from employment
claim.

The panel specifically found that the re-
spondent failed to keep his client reason-
ably informed about the status of his mat-
ter and comply properly with reasonable
requests for information including, but not
limited to, notifying his client promptly as
to the status of seftlement proceeds, in vio-
lation of MRPC 1.4(a); failed to explain a
matter to his client to the extent reasonably
necessary fo permit the client to make in-
formed decisions regarding the represen-
tation, in violation of MRPC 1.4(b); after
having modified his fee agreement to ac-
cept as his attorney fee for the employment
matter the amount his client decided was
fair, the respondent charged and/or col-
lected a clearly excessive fee, in violation
of MRPC 1.5(a); after having modified his
fee agreement to accept as his attorney fee
for the employment matter the amount his
client decided was fair, and upon keeping
the entire $3,600 seftlement check for him-
self, the respondent failed to communicate
the basis or rate of his fee to his client, in
violation of MRPC 1.5(b); failed to promptly
deliver funds that his client was entitled to
receive, in violation of MRPC 1.15(b)(3);
failed to promptly render a full accounting
to his client of the funds in his possession, in
violation of MRPC 1.15(b)(3); when two or
more persons, one of whom was the respon-
dent, and the other of whom was his client,
claimed an interest in all or part of the June
29, 2017, settlement check in the amount
of $3,600, respondent failed to keep it sep-
arate in trust until the dispute is resolved, in
violation of MRPC 1.15(c); failed to safe-
guard and hold property (funds) of a client
in connection with the representation sep-
arate from the lawyer’s own property, in
violation of MRPC 1.15(d); and engaged
in conduct that involved deceit or misrep-
resentation, where such conduct reflected
adversely on the lawyer’s honesty, trust-
worthiness, or fitness as a lawyer, in viola-
tion of MRPC 8.4(b). The respondent was
also found to have violated MCR 9.104(1)-
(3); and MRPC 8.4(c).

The panel ordered that the respondent
be disbarred from the practice of law
and pay restitution in the total amount of
$3,100.00. The respondent filed a time-
ly petition for review and the matter has
been scheduled for hearing before the At-
torney Discipline Board.

ENDNOTE:

1 The respondent has been continuously suspended from
the practice of law in Michigan since October 14, 2020.
Please see Nofice of Suspension and Restitution (Pending
Review), issued October 16, 2020, Grievance Administra-
tor v Scott E. Combs, Case No. 15154GA.
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NOTICE OF TRANSFER TO
INACTIVE STATUS PURSUANT
TO MCR 9.121(A)

Mitchell R. Dittman, P44513, Orion, by the
Attorney Discipline Board. Transfer to inac-
tive status, effective October 15, 2021.

The grievance administrator filed a for-
mal complaint which charged that the re-
spondent committed acts of professional
misconduct warranting discipline. Prior
to any scheduled proceedings, Tri-County
Hearing Panel #73 was presented with a
copy of an Order Regarding Appointment

For further information, contact:

ATTORNEY DISCIPLINE DEFENSE

Experienced attorney (45 yrs) who handles criminal and civil cases, trial and
appeal, is available for representation in defending attorneys in discipline
proceedings. | can represent you in answering requests for investigations,
grievances, and at hearings. | am also available for appeals, reinstatement
petitions, and general consultation. References are available upon request.

LAW OFFICES OF THOMAS M. LOEB
24725 W. 12 Mile Rd., Ste. 110 * Southfield, Ml 48034
(248) 851-2020 « Fax (248) 851-2525
E-mail: tmloeb@mich.com

http://www.loebslaw.com/

Mediation, Arbitration, and Special Master Services

and avail yourself of her legal services.

26400 Lahser Road
Suite 250
Southfield, Ml 48033

MONA K. MAJZOUB
DISPUTE RESOLUTIONS PLLC

Recently retired United States Magistrate Judge Mona K. Majzoub has
returned to the practice of law and is available and eager to assist you and
your clients with mediation, settlement, case facilitation, and special mas-
ter services of your federal and state civil cases. Going forward, she is
amenable to offering evaluative and facilitative mediation assistance using
an audio-visual platform. Please visit her website and contact her to discuss

MKM

MONA K. MAJZOUB
DISPUTE RESOLUTIONS, PLLC

313.565.1938
www.mkmplic.com

TODD A. McCONAGHY

Derense/AbvocAacy oF GRIEVANCE &
State BAR ReLATED MATTERS

» Shareholder — Sullivan, Ward, Patton, Gleeson & Felty, P.C.

* Former Senior Associate Counsel — Attorney Grievance Commission
* Former District Chairperson — Character & Fitness Committee

» Fellow — Michigan State Bar Foundation

« Twenty-four years of experience in both public & private sectors

FREE CONSULTATION ° tmcconaghy@sullivanwardlaw.com ¢ 248.746.0700

400 GALLERIA OFFICENTRE | SUITE 500 | SOUTHFIELD, MI 48034
WWW.SULLIVANWARDLAW.COM
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ORDERS OF DISCIPLINE & DISABILITY (CONTINUED)

of Guardian of Incapacitated Individual en-
tered August 28, 2019, in a matter titled In
the Matter of Mitchell Ronald Dittman, Legal-
ly Incapacitated Individual, Oakland County
Probate Court Case No. 2019-389,807-GL,
that ordered the appointment of a guardian
for the respondent based on the presentation
of clear and convincing evidence that the
respondent was incapacitated. The respon-
dent’s guardianship was continued without
modification in an order entered April 27,
2021, by the Ocakland County Probate
Court.

The Attorney Discipline Board concluded that

the August 28, 2019, and April 27, 2021,
orders of the Oakland County Probate Court
constitute proof that the respondent has been
judicially declared incompetent within the
meaning of MCR 9.121(A) and issued an
order transferring respondent to Inactive Sta-
tus Pursuant to MCR 9.121(A) effective im-
mediately for an indefinite period and until
further order of the board. Formal Complaint
21-18-GA was dismissed without prejudice.

SUSPENSION
Christopher S. Easthope, P53097, Saline, by
the Attorney Discipline Board affirming, in

PREMI OFFERS MICHIGAN'S MOST EXPERIENCED ADR PROFESSIONALS

UNLIKE OTHER DISPUTE RESOLUTION PROVIDERS, WE DON'T IMPOSE ADDITIONAL CHARGES BEYOND THE FEES
OF OUR SEASONED NEUTRALS, MEDIATORS, AND ARBITRATORS. MEDIATIONS AND ARBITRATIONS
ARE AVAILABLE VIA REMOTE CONFERENCING.

LAURA A. ATHENS » EARLENE R. BAGGETT-HAYES  JOSEPH C. BASTA e RICHARD A. BONE e« HARSHITHA RAM
GENE J. ESSHAKI™ « WILLIAM D. GILBRIDE, JR. * LEE HORNBERGER < RICHARD L. HURFORD e PAUL F. MONICATTI
ANTOINETTE R. RAHEEM « JEROME F. ROCK e PHILLIP A. SCHAEDLER * SHELDON J. STARK e LISA TAYLOR
MARTIN C. WEISMAN « ROBERT E. L. WRIGHT « WILLIAM L. WEBER, EXECUTIVE DIRECTOR

OFFICES IN DETROIT, GRAND RAPIDS & TRAVERSE CITY
*EMERITUS

CONTACT US TODAY AT 248.644.0077 OR VISIT US AT WWW.PREMIADR.COM

part, modifying, in part, and reversing, in
part, the Washtenaw County Hearing Pan-
el #5 findings of misconduct and reducing
discipline from a one-year suspension to a
180-day suspension, effective October 16,
2021.

After proceedings held pursuant to MCR
9.115, the hearing panel found that while
the respondent was a judge at the 15th
District Court, he engaged in numerous ex
parte communications with his friend, an
attorney who routinely appeared in front
of him, and failed to disclose his person-
al friendship or disqualify himself from
matters in which his friend was involved.
The hearing panel found multiple violations
of Canons 2A and B; and Canon 3A(4)
(a) of the Code of Judicial Conduct; MRPC
3.5(b); 8.4(a)-(c); and MCR 9.104(1)-(4)
and ordered that respondent’s license to
practice law in Michigan be suspended for
one year effective November 22, 2019.
The respondent filed a timely petition for re-
view and for a stay of the order of suspen-
sion. On November 21, 2019, the board
stayed the order of discipline on an interim
basis pending further consideration. On
December 18, 2019, an order was en-
tered granting the respondent’s request for
a stay of the panel’s October 31, 2019,
order of suspension.

After review proceedings held pursuant to
MCR 9.118, the board issued an order that
affirmed, in part, modified, in part, and re-
versed, in part, the hearing panel’s findings
of misconduct as set forth in an accompany-
ing opinion. The board's order also reduced
the discipline imposed from a one-year sus-
pension to a 180-day suspension effective
October 16, 2021, and until further order
of the Supreme Court, the Attorney Disci-
pline Board, or a hearing panel, and until
respondent complies with the requirements
of MCR 9.123(B) and (C) and MCR 9.124.
Costs were assessed totaling $5,660.63.

DISBARMENT
Stephen Michael Jones, P76182, Orlando,
Fla., by the Attorney Discipline Board, ef-



fective October 6, 2021.

The grievance administrator filed a notice
of filing of reciprocal discipline pursuant to
MCR 9.120(C) that attached, in relevant
part, a certified copy of an order entered
by the Supreme Court of Florida on April
8, 2021, that immediately disbarred the
respondent, Stephen Michael Jones, and
required him to pay restitution in the amount
of $111,001.95, in a matter titled The Flor-
ida Bar v. Stephen Michael Jones, SC20-
1593.

An order regarding imposition of reciprocal
discipline was issued by the board on July
20, 2021, ordering the parties to, within
21 days from service of the order, inform
the board in writing (i) of any objection to
the imposition of comparable discipline in
Michigan based on the grounds set forth in
MCR 9.120(C)(1) and (ii) whether a hearing
was requested. The 21-day period set forth
in the board’s July 20, 2021, order expired
without objection or request for hearing by
either party.

On September 7, 2021, the Attorney Disci-
pline Board ordered that the respondent be
disbarred from the practice of law in Michi-
gan effective October 6, 2021. Costs were
assessed in the amount of $1,547.40.

NOTICE OF SUSPENSION AND
RESTITUTION WITH CONDITION
Gary D. Nitzkin, P41155, Scottsdale,
Arizona, by the Attorney Discipline Board,
affirming the Tri-County Hearing Panel
#69 order of a 90-day suspension and

40 Years of Successful
Representation of Attorneys
Before the
Attorney Grievance Commission
Attorney Discipline Board

DETTMER & DEZSI, PLLC

DennisA. Dettmer

1523 N. Main St.
Royal Oak, M| 48067

Free Initial Consultation
(313) 757-8112

restitution with condition and ordering
additional restitution.  Suspension, 90
days, effective September 22, 2021.

Tri-County Hearing Panel #69 found that
the respondent committed professional
with  his
practice,

misconduct in  connection

consumer credit  protfection
his advertising for his practice, and his
representation of various clients in actions
pertaining to the Fair Credit Reporting
Act and Fair Debt Collection Practices

Act. The panel found that the respondent
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had a “troubling pattern of practice, which
was designed to deceive unsuspecting
and/or unsophisticated clients who had
been subjected to debt collection actions
and/or inaccurate credit reporting into
signing engagement agreements with
the mistaken belief that they would
receive ‘free’ representation” when in fact
they would not. The panel found multiple
violations of MRPC 1.4(a) and (b), 1.5(b),
1.16(d), 5.3(d)(c), 7.1(a), and MCR
9.104(4) as well as a violation of MRPC

Ethics Guidance & Attorney Discipline Defense

e Member, SBM Committee on Professional Ethics

KENNETH M. MOGILL
e Adjunct professor, Wayne State University Law School, 2002—present
e Past chairperson, SBM Committee on Professional Ethics
e Past member, ABA Center for Professional Responsibility Committee on Continuing Legal Education
e Over 30 years experience representing lawyers in ethics consultations, attorney discipline investigations,
trials and appeals and Bar applicants in character and fitness investigations and proceedings

ERICA N. LEMANSKI

e Experienced in representing lawyers in ethics consultations, attorney discipline investigations, trials and
appeals and Bar applicants in character and fitness investigations and proceedings

MOGILL, POSNER & COHEN o 27 E. Flint Street, 2nd Floor  Lake Orion, MI 48362 * (248) 814-9470

(3) Clark Hill

FRANCES ROSINSKI
Phone: 313.309.9471
Email: frosinski@clarkhill.com

Attorney Discipline Defense & Law Firm Ethics Counseling

LET OUR EXPERIENCE WORK FOR YOU.

With 20 years of experience as Senior Associate Counsel for the Michigan Attorney Grievance
Commission, Fran Rosinski knows the system. She uses a proactive and practical approach in:

e Disciplinary Matters e Answering Requests for Investigation
e Hearings & Appeals o Character & Fitness Matters e Reinstatements

This material may be deemed “Attorney Advertising”

313-821-5904

Attorney Grievance Matters

Attorney Reinstatement

Timothy A. Dinan

t_dinan@yahoo.com
www.timdinan.com

Character & Fitness/Bar Admission Matters
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ORDERS OF DISCIPLINE & DISABILITY (CONTINUED)

1.15(b)(1), 1.15(b)(3), 1.15(c), 1.15(d) as
charged in the formal complaint. The panel
did not find violations of MRPC 1.2(a),
1.5(a), 5.1(a)(c), 8.4(a) and (b), and MCR
9.104(1), (2), or (3), as charged in the

formal complaint.

The panel ordered that the respondent’s i-
cense fo practice law in Michigan be sus-
pended for a period of 90 days, that he
pay restitution to five clients as set forth in
the order, and that he be subject to a condi-
tion relevant to the established misconduct.

On August 24, 2021, and August 25,
2021, respectively, the respondent and
complainant Stephan Wilson filed petitions
for review of the panel’s decision pursuant
to MCR 9.118. The respondent request-
ed and received an automatic stay of the
hearing panel’s order pursuant to MCR
9.115(K). After review proceedings held
in accordance with MCR 9.118, the board
issued an order on April 27, 2021, that
affirmed the hearing panel’s order of sus-

TAX

CONTROVERSIES

Joseph Falcone

Former IRS
District Counsel Attorney
Over 40 Years Experience

Available for consulting
or referral with respect to:

FEDERAL AND STATE
CiviL AND CRIMINAL
TAX MATTERS
AND LITIGATION

Including forfeituresand
IRS tax collection matters

Joseph Falcone, PC
3000 Town Center, Suite 2370
Southfield, M1 48075
248.357.6610
www.josephfalcone.com

pension and restitution with condition in its
entirety and ordered that additional restitu-
tion be paid to Wilson.

On May 25, 2021, the respondent filed a
motion for reconsideration which resulted
in an automatic stay of the board’s order
pursuant to MCR 9.118(E). On August 24,
2021, the board issued an order denying
respondent’s motion for reconsideration.
As a result, the board’s order of suspension
and restitution with condition and ordering
additional restitution became effective on
September 22, 2021. Costs were assessed
in the total amount of $7,935.88.

DISBARMENT AND RESTITUTION
Lukasz Wietrzynski, P77039, Rochester
Hills, by the Attorney Discipline Board af-
firming the Tri-County Hearing Panel #61
order of disbarment and restitution. Disbar-
ment, effective October 14, 2021.

After proceedings conducted pursuant to
MCR 9.115, the panel found, by default,
that the respondent committed profession-
al misconduct as charged in a nine-count
formal complaint. The panel found (counts
I-VIII) that between June 2013 and Novem-
ber 2017, the respondent, his sister, and
his then girlfriend/fiancée engaged in a
number of fraudulent actions/transactions
with the intent to deprive the respondent’s
employer and the employer’s clients of
fees and funds to which they were entitled;
(count VIII) that in 2015, the respondent
engaged in a conflict of interest with a lit-
igation funding company; and, knowingly
provided false testimony during his Febru-
ary 11, 2019, sworn statement taken by
the administrator’s counsel (count IX).

The panel specifically found that the re-
spondent collected an illegal or clearly
excessive fee, in violation of MRPC 1.5(a)
(counts -V); engaged in representation of a
client that was directly adverse to another
client and he could not reasonably believe

MICHIGAN

BAR
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the representation would not adversely af-
fect the client, in violation of MRPC 1.7(a)
(count VIII); engaged in a representation of
a client when that representation was mate-
rially limited by the respondent’s responsibil-
ities to a third person, in violation of MRPC
1.7(b) (count VIII); failed to promptly notify
a client when funds or property in which a
client has an interest in is received, in viola-
tion of MRPC 1.15(b)(1) (counts I-VII); failed
to promptly pay or deliver funds to which
a client was entitled, in violation of MRPC
1.15(b)(3) (counts IVII); knowingly made a
false statement of material fact in connection
with a disciplinary matter, in violation of
MRPC 8.1(a)(1) (count IX); failed to disclose
a fact necessary to correct a misapprehen-
sion known by the person to have arisen in
the matter, in connection with a disciplinary
matter, in violation of MRPC 8.1(a)(2) (count
IX); engaged in conduct involving dishones-
ty, fraud, deceit, misrepresentation, or viola-
tion of the criminal law, where such conduct
reflects adversely on the lawyer’s honesty,
trustworthiness, or fitness as a lawyer, in
violation of MRPC 8.4(b) (counts IHX); and,
engaged in conduct that violated a criminal
law of a state or of the United States, in vi-
olation of MCR 9.104(5) (counts I-VI). The
respondent was also found to have violated
MCR 9.104(2)-(4) and MRPC 8.4(a) (counts
HX).

OnJune 3, 2021, the respondent filed a time-
ly pefition for review and stay of discipline
pursuant to MCR 9.118. The board grant
ed an interim stay of discipline. Affer review
proceedings held in accordance with MCR
9.118, the board issued an order on Sep-
tember 15, 2021, that affirmed the hearing
panel’s order of disbarment and restitution in
its entirety.

Total costs were assessed in the amount of
$3,602.84.

READ THE BAR
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Jeffrey S. Ammon
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CLASSIFIED

INTERESTED IN ADVERTISING IN THE MICHIGAN BAR JOURNAL2 CONTACT ADVERTISING @ MICHBAR.ORG

ACCOUNTING EXPERT

Experienced in providing litigation support
services, expert witness testimony, forensic ac-
counting services, fraud examinations, contract
damage calculations, business valuations for
divorce proceedings, lost wages valuations for
wrongful discharges, and estate tax prepara-
tion for decedents and bankruptcies (see
http://www.chapski.com).  Contact ~ Steve
Chapski, CPA, CFE, CSM, at schapski@chap-
ski.com or 734.459.6480.

CONSTRUCTION

BUILDING & PREMISES EXPERT

Mr. Tyson reviews litigation matters, performs on-
site inspections, and interviews litigants, both plain-
tiff and defendant. He researches, makes drawings,
and provides evidence for court including correct
building code and life safety statutes and standards
as they may affect personal injury claims, construc-
tion, contracts, etc. and causation. Specializing in
theories of OSHA and MIOSHA claims. Member of
numerous building code and standard authorities,
including but not limited to IBC (BOCA, UBC),
NFPA, IAEI, NAHB, etc. A licensed builder with
many years of tradesman, subcontractor, general
contractor (hands-on) experience and
construction expertise. Never disqual-
ified in court.

Ronald Tyson

248.230.9561

tysonlrk@mac.com
Www.tysonenterprises.com

EMPLOYMENT AVAILABLE

Associate needed fo take over firm estab-
lished in 1971 with Houghton Lake and Tra-
verse City presence. Excellent opportunity for
ambitious, experienced attorney in non-smok-
ing offices. Total truth, honesty, and high ethi-
cal and competence standards required.
Mentor available. Get paid for what you pro-
duce. Firm handles general practice, per-
sonal injury, workers' compensation, Social
Security, efc. Send résumé and available
transcripts to Bauchan Law Offices, PC, PO
Box 879, Houghton Lake, MI 48629,
989.366.5361,
http://www.bauchan.com.

mbauchan@bauchan.com,

INSURANCE

5
(866) 940-1101

L2insuranceagency.com L SQUARED

. INSURANCE
Justin Norcross, JD AGENCY

MEDICARE SET-ASIDES
AND LIEN RESOLUTIONS

Susan V. Mason, Esq., MSCC has provided all
aspects of Medicare Secondary Payer compli-

ance on Michigan claims for over 10 years.
For custom service contact 412.302.8880 or
smason@firstreviewinc.com. Michigan attor-
ney references available.

OFFICE SPACE

Flint, Genesee County downtown. large
fully furnished office space for lease, directly
across from Genesee County circuit court and
county jail. 1,500 total square feet, reception
area, secretarial space, conference/library
room, oak wood paneling throughout. Free
parking for tfenant and clients. Free water and
electricity. $1,500 per month, 12-month lease
required with security deposit. Call John N.
Pavlis, 810.238.0780.

For Lease Along With Virtual Option. Bloom-
field Hills private office or virtual office space
for lease. Long Lake and Telegraph; attorneys
only. Ten attorneys, receptionist service/phone
answering, phone system, free internet, private
entrance with 24/7 access, private patio with
barbeque, mail and package delivery, clean-
ing service, two conference rooms including a
30’ x 15’ conference room, private lobby, and
building lobby. For further details/pictures,
contact mjb@bblawplc.com, 248.454.1120.




INTERPRETER

business markets as well.

Contact us:

Phone 313-240-8688

Fax 313-240-8651

Email Loubna@listranslate.com

www.listranslate.com

OFFICE SPACE

For Lease, Troy. Large, windowed office avail-
able within second floor suite of small Class
“A" building just off Big Beaver, two blocks
east of Somerset Mall. Includes infernet and
shared conference room; other resources avail-
able to share. Quiet and professional environ-
ment. $950/month. Smaller, windowed office
also being offered for $650/month. Ask for Bill
at 248.646.7700 or bill@gaggoslaw.com

Southfield Private Building. Attorneys shar-
ing space with all amenities. Easy access and
parking for clients. Two conference rooms,
kitchen, etc. Furnished available. Very rea-
sonable rates. 248.353.8830.

Lingual Interpretation Services, Inc.

Founded in 1998, Lingual Interpretation Services, Inc. (LIS)
is dedicated to providing excellent results through accurate,
thorough, and succinct multi-lingual interpretation and
translation services. Our certified associates cover more than
50 languages with over 100 dialects.

Repeat clientele enjoy our expertise and unparalleled customer service.
Our performance is routinely requested throughout the legal, insurance, and
medical industries. We provide services to the technical and international

Numerous references are available upon request.

Loubna Fayz

SAME DAY SERVICE IS OUR SPECIALTY!

OFFICE SPACE &
VIRTUAL SPACE AVAILABLE

Class A legal space available in existing le-
gal suite. Offices in various sizes and also
available on sharing basis. Packages include
lobby and receptionist, multiple conference
rooms, high speed Internet and wi-fi, e-fax,
phone (local and long distance included),
copy and scan center & shredding service.
$400 - $1,400 per month. Excellent opportu-
nity fo gain case referrals and be part of a
professional suvite. Call 248.645.1700 for
details and to view space.

SENTENCING, PAROLE & PROBATION CONSULTING
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RAILROAD DISABILITY

RAILROAD
DISABILITY

Referral
fees
paid

800-331-3530
rrblawyers.com
JB Bieske and Jennifer Alfonsi, Attorneys

SELLING YOUR LAW PRACTICE

Retiring? We will buy your practice. Looking
to purchase estate planning practices of retiring
attorneys in Detroit metro area. Possible asso-
ciation opportunity. Reply to Accettura & Hur-
witz, 32305 Grand River Ave., Farmington, MI
48336 or maccettura@elderlawmi.com.

TRADEMARK &
COPYRIGHT SEARCHES

TRADEMARK

Copyright & Patent Searches

“Experienced Washington office
for attorneys worldwide”

FEDERAL SERVICES & RESEARCH:

Attorney directed projects at all Federal
agencies in Washington, DC, including:
USDA, TTB, EPA, Customs, FDA, INS,
FCC, ICC, SEC, USPTO, and many others.
Face-to-face meetings with Gov’t officials,
Freedom of Information Act requests,
copyright deposits, document legalization
(@ State Dept. & Embassies, complete
trademark, copyright, patent and TTAB
files.

COMPREHENSIVE: U.S. Federal,
State, Common Law and Design searches,
INTERNATIONAL SEARCHING
EXPERTS: Our professionals average
over 25 years experience each

FAST: Normal 2-day turnaround

with 24-hour and 4-hour service available

GOVERNMENT LIAISON SERVICES, INC.
200 N. Glebe Rd., Suite 321
Arlington, VA 22203

Ph: 703-524-8200, Fax: 703-525-8451
Minutes from USPTO & Washington, DC

TOLL FREE:1-800-642-6564

www.GovernmentLiaison.com
info@GovernmentLiaison.com




LAWYERS & JUDGES ASSISTANCE

MEETING DIRECTORY

The following list reflects the latest information about lawyers and judges AA and NA meetings. Meetings marked with
“* have been designated for lawyers, judges, and law students only. All other meetings are attended primarily by
lawyers, judges, and law students, but also are attended by others seeking recovery. In addition, we have listed “Other
Meetings,” which others in recovery have recommended as being good meetings for those in the legal profession.

For questions about any of the meetings listed, please contact the Lawyers and Judges Assistance Program at

(800) 996-5522 or jclark@michbar.org.

PLEASE DO NOT HESITATE TO CONTACT LJAP DIRECTLY WITH ANY QUESTIONS PERTAINING TO VIRTUAL
OR ONLINE 12-STEP ATTENDANCE DURING THE COVID-19 PANDEMIC. LJA COMMITTEE MEMBER ARVIN P. CAN ALSO

BE CONTACTED FOR VIRTUAL LJAA MEETING LOGIN INFORMATION AT (248) 310-6360.

ALCOHOLICS ANONYMOUS & OTHER SUPPORT GROUPS

Bloomfield Hills
WEDNESDAY 6 PM*
Kirk in the Hills Presbyterian Church

1340 W. Long Lake Rd.
1/2 mile west of Telegraph

Detroit

MONDAY 7 PM*
Lawyers and Judges AA
St. Paul of the Cross
23333 Schoolcraft Rd.

I-96 south service drive, just east of Telegraph
(This is both an AA and NA meeting.)

East Lansing

WEDNESDAY 8 PM

Sense of Humor AA Meeting
Michigan State University Union

Lake Michigan Room
S.E. corner of Abbot and Grand River Ave.

Houghton Lake
SECOND SATURDAY OF

THE MONTH 1 PM
Lawyers and Judges AA Meeting
Houghton Lake Alano Club

2410 N. Markey Rd.
Contact Scott with questions (989) 246-1200

Kalamazoo

WEDNESDAY 12 PM*

First Presbyterian Church

321 W. South St., 3rd Floor, Rm 301

Lansing

THURSDAY 7 PM*
Central Methodist Church, 2nd Floor
Corner of Capitol and Ottawa Street

Royal Oak

TUESDAY 7 PM*
Lawyers and Judges AA
St. John’s Episcopal Church
26998 Woodward Ave.

Stevensville

THURSDAY 4 PM*
Al-Anon of Berrien County
4162 Red Arrow Highway

West Bloomfield Township
THURSDAY 7:30 PM*
Maplegrove

6773 W. Maple Rd.
Willingness Group, Room 21

GAMBLERS
ANONYMOUS

For a list of meetings, visit

gamblersanonymous.org/mtgdirMI.html.

Please note that these meetings are not specifically for
lawyers and judges.

OTHER MEETINGS

Bloomfield Hills

THURSDAY & SUNDAY 8 PM
Manresa Stag

1390 Quarton Rd.

Detroit

TUESDAY 6 PM

St. Aloysius Church Office
1232 Washington Blvd.

Detroit

FRIDAY 12 PM

Detroit Metropolitan Bar Association
645 Griswold

3550 Penobscot Bldg., 13th Floor
Smart Detroit Global Board Room 2

Farmington Hills

TUESDAY 7 AM
Antioch Lutheran Church

33360 W. 13 Mile
Corner of 13 Mile and Farmington Rd., use back
entrance, basement

Monroe

TUESDAY 12:05 PM
Professionals in Recovery
Human Potential Center
22 W. 2nd St.

Closed meeting; restricted fo professionals who
are addicted to drugs and/or alcohol

Rochester

FRIDAY 8 PM

Rochester Presbyterian Church
1385 S. Adams

South of Avon Rd.
Closed meetfing; men’s group

Troy

FRIDAY 6 PM

The Business & Professional (STAG)
Closed Meeting of Narcotics Anonymous
Pilgrim Congregational Church

3061 N. Adams

2 blocks north of Big Beaver (16 Mile Rd.)
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Manage cases, track time, automate billing
and communicate with your clients.
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“MyCase has the best bang for my buck
for an awesome product.”

Danielle J Long
The Long Firm, PLLC

To learn more, visit mycase.com | 800-571-8062 SBM ‘ PREFERRED PARTNER Eé?geivia{ooo/z Ig/lgfc,t\w/llig/grawsrgembers




Protecting your health.
We're here to help.

Don’t take chances with your
health insurance. You and your
staff deserve a quality
Blue Cross® Blue Shield®
of Michigan health plan.

e Group plans: New group
plans can be started at
any time during the year.

* Individual plans:
Individual open
enrollment has ended
unless you have a
qualifying event.

» Recognized worldwide.

 Solutions tailored
to your needs.

To learn more about the
affordable BCBSM plans, contact
Member Insurance Solutions.
Call 800.878.6765 or visit
memberinsurancesolutions.com.

Protecting tomorrows. Today.

member insurance SBM

solutions
Protecting tomorrows. Today. =

PREFERRED PARTNER

Member Insurance Solutions is a marketing name of MDA Insurance & Financial Group.



SBM

STATE BAR OF MICHIGAN

'The State Bar of Michigan
Career Center offers job
seekers the tools they need
to quickly find and apply
for top legal jobs.

LEGAL PROFESSIONALS:

Keep Your Career on the Move

SEARCH and apply to hundreds of jobs on the spot

QUICKLY configure alerts to deliver jobs to your inbox

SEEK expert advice about your career issues

RECEIVE a free evaluation of your résumé

Questions?

Contact clientserv@communitybrands.com or 727.497.6565.

ymcacareers-

by communitybrands

jobs.michbar.org
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